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IN THE C RCU T COURT OF FAI RFAX COUNTY
APPI AN CORPORATI ON,

Plaintiff,

VS. Case No.
2020- 07216
PEGASYSTEMS, | NC. and
YOUYONG ZOU,

Def endant s.

Trial - Day 26

BEFORE THE HONORABLE RI CHARD GARDI NER
Thur sday, May 5, 2022

9:31 a.m

REPORTED BY: AMANDA GORRONO, CLR
CLR NO. 052005-01
JOB NO. 210308
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1 1
2 APPEARANCES
2 05/05/2022 3 ON BEHALF OF PLAI NTI FF APPI AN CORPORATI ON:
3 9:31 a.m 4 Jeffrey G nsberg, Esq.
4 Patterson Bel knap Webb & Tyl er
5 1133 Avenue of the Anericas
5 Proceedi ngs of the 26th day of New York, NY 10036
. . A . 6
6 trial, with the witnesses and all parties 7
7 and their counsel participating in person, - AND-
8
8 pursuant to the Rules of the Fairfax Adeel Mangi, Esq
9 County Gircuit Court, subject to such 9 Patt erson Bel knap Wbb & Tyl er
. . . X 1133 Avenue of the Anericas
10 stipulations as may be recited herein or 10 New York. NY 10036
11 attached hereto, heard before the 11
§ i 12 - AND-
12 Honor abl e Richard Gardi ner; Amanda Gorrono 13 Mihammad Faridi, Esq.
13  being the Live Note Certified Court Patterson Bel knap Webb & Tyl er
. 14 1133 Avenue of the Anericas
14 Reporter and Notary Public of the State of New York. NY 10036
15 New York who reported the proceedings. 15
16
16 - AND-
17 17
Mat t hew Wi ss, Esq.
18 18 Pat t erson Bel knap Webb & Tyl er
19 1133 Avenue of the Americas
19 New Yor k, NY 10036
21 21 - AND-
22 Cinton Mrrison, Esq.
22 Pat t erson Bel knap Webb & Tyl er
23 23 1133 Avenue of the Anericas
New Yor k, NY 10036
24 24
25 25
( CONT' D)
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1 1
2 APPEARANCES ( CONT' D) 2 APPEARANCES ( CONT' D)
3 ON BEHALF OF PLAI NTI FF APPI AN CORPORATI ON: 3 ON BEHALF OF DEFENDANT PEGASYSTEMS, |NC.,
4 Maggi e O Neil, Esq. 4 Anita Spieth, Esq.
Patterson Bel knap Webb & Tyl er Choate Hall & Stewart
5 1133 Avenue of the Americas 5 Two International Place
New York, NY 10036 Boston, MA 02110
6 6
7 7
- AND- o - AND-
8 Abhi shek John Cal houn, Esq.
I shek Bapna, Esg. 9 Choate Hall & Stewart
9 Patt erson Bel knap Webb & Tyl er Two | nternational Place
1133 Avenue of the Americas 10 Boston, MA 02110
10 New York, NY 10036 11
11 12 - AND-
12 13 Bryana MG ||ycuddy, Esgq.
ALSO ON BEHALF OF PLAI NTI FF: Choate Hall & Stewart
13 14 Two I nternational Place
Sheila Costin, Esq. Boston, MA 02110
14 Ell en Marcus, Esq. 15
Hol mes Costin & Marcus 16
15 301 North Fairfax Street - AND-
Al exandria, VA 22314 17
16 Marina Pullerits, Esq.
17 18 Choate Hall & Stewart
18 Two I nternational Place
19  ON BEHALF OF DEFENDANT PEGASYSTEMS, I|NC., ;g Boston, MA 02110
20 Robert Frank, Jr., Esq. 21 - AND-
Choate Hall & Stewart 22 Adam Bookbi nder, Esq.
21 Two I nternational Place Choate Hall & Stewart
Boston, MA 02110 23 Two International Place
22 Boston, MA 02110
23 24
24 25
25 ( CONT' D) ( CONT' D)
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2 Page 7978 Page 7979
2 APPEARANCES ( CONT' D) ;
3 ALSO ON BEHALF OF PEGASYSTEMS:
4 Dougl as Kay, Esq. I NDEX
O fit Kurman 3
5 8000 Towers Crescent Drive 4 PACGE
Vi enna, VA 22182 5 JURY CHARGE JUDGE GARD NER
° 6
8 7 CLCSI NG ARGUMVENTS:
ALSO ON BEHALF OF PEGASYSTEMS: 8
9 ' 9 PLAINTI FF APPI AN BY MR MANG
P - ronday. £ 10 DEFENDANT PEGASYSTEMS BY MR FRANK
801 Main Street 11 DEFENDANT YOUYONG ZQU BY MR TRAVELL
11 Lynchburg, VA 24505 12 PLA NTI FF APPl AN REBUTTAL  BY MR NANG
12 13
13 14 EXH BI TS | DENTI FI ED
14 ON BEHALF OF DEFENDANT YOUYONG ZOU: 15
15 Wayne Travel |, Esq.
Hi rschl er Fl ei scher 16 BEXHBIT DESCR PTI ON PAGE
16 8270 Greensboro Drive 17 Exhibit PLT 274 Appian Forumform......... 8196
. Tysons, VA 22102 18 Exhibit PLT 397 Document................... 8198
18 19 Exhibit PX210 Docurent................... 8203
19 20 Exhibit PX580 Document................... 8204
20 21 Exhibit DX 1695 Docurent re Appian SQA....8211
21 22 Exhibit PX580 Document................... 8216
- 23 Exhibit PLT 689 Document................... 8231
24 24 Exhibit DX 149 Agreenent.................. 8236
25 25 Exhibit PLT29 Emil..................... 8248
Page 7980 Page 7981
1 1
2 Exhibit PLT 40 Mbile Analysis............ 8262 | 2 Exhibit PLT D Dermonstrative.............. 8346
3 Exhibit DX 721 Inage of Appian Process ...8264 | 3 10.164
4 Model er 4 Exhibit PLT D Denonstrative.............. 8347
5 Exhibit PLT Denonstrative.............. 8265 | 5 10.183
6 5.33 6 Exhibit PLT D Denonstrative.............. 8348
7 Exhibit DX10.2 Drawing.................... 8269 | 7 10.217
8 Exhibit DX 1382 Docunent................... 8274 | 8 Exhibit PLT D Docunent................... 8359
9 Exhibit DX341 Emil..................... 8276 | 9 10.305
10 Exhibit DX 1288 Email..................... 8279 |10 Exhibit PLT Docunent................... 8360
11 Exhibit DX 1820 Slide...................... 8281 |11 10.348
12 Exhibit DX 1346 E-Mil string.............. 8283 |12 Exhibit PLT D Docunent................... 8369
13 Exhibit PTX 274 Docunent................... 8305 |13 10.384
14 Exhibit PTX 855 Video...................... 8312 |14 Exhibit PLT D Document................... 8371
15 Exhibit PLT August 6, 2012 Eemail...... 8325 |15 10.372
16 2305 16 Exhibit PLT 384 Docunment................... 8372
17 Exhibit PLT Emil..................... 8325 |17
18 2378 18
19 Exhibit PLT 9 Serco Enployee ............ 8328 | 19
20 Proprietary and 20
21 Confidential |nformation 21
22 Agr eerrent 22
23 Exhibit PLT 5 Docunent................... 8332 | 23
24 Exhibit PLT D Denonstrative.............. 8346 |24
25 10. 163 25
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1 Pr oceedi ngs 1 Pr oceedi ngs

2 THE COURT CFFICER Pl ease be 2 THE COURT: So that's going to

3 seated. 3 need to be printed out agai n?

4 Cone to order. 4 MR MANG: Your Honor, they are

5 THE COURT: Al right. Were do 5 being assenbl ed, | understand, right

6 we stand? | understand there was sone 6 now, so Ms. Marcus will have themfor

7 corrections nade to the jury 7 you in just a mnute.

8 instructions, and Ms. Marcus was goi ng 8 THE COURT: kay.

9 to nmake sone nore copies. 9 MR KAY: | have just a couple

10 MR KAY: Yeah. |'msure she'll 10 of housekeeping matters --

11 be out in a nonent. 11 THE COURT: Sure.

12 Dougl as Kay wi th Pegasyst ens. 12 MR KAY: -- if you don't nind

13 There was a sentence nissing in the 13 while we're waiting for Ms. Marcus.

14 cause definition that we identified 14 THE COURT: No, no. Wiere is

15 last night and Appian agrees it needs 15 M. Marcus?

16 to be put back in. That was a prior 16 M. MAROUS: |s this about the

17 ruling and sonehow it stayed in or it 17 jury instructions?

18 canme out. W found it and so 18 MR KAY: Yes. She's printing

19 M. Marcus has sent Ms. Perez the 19 them right?

20 correct version and hopefully you have 20 M5. MARCUS:  Yes.

21 it now 21 MR KAY: As | do the

22 THE COURT: Ch, okay. 22  housekeeping, but | don't think you'll

23 MR KAY: | can direct the Court 23 have to stand up so long. But I

24 to where it is. It's Instruction 13 24  thought | woul d address them

25 in the last paragraph. 25 Judge, in the initial charge
Page 7984 Page 7985

1 Pr oceedi ngs 1 Pr oceedi ngs

2 conference, you had | eft open Jury 2 Wen | looked at the record, it wasn't

3 Instruction EE  This was -- it was an 3 clear that it had been ruled on. Wat

4 instruction that laid out the trade 4 is your ruling? Just so the record is

5 secrets, the specificity. 5 clear.

6 THE COURT:  Yes. 6 THE COURT: Thi s was Def endants'

7 MR KAY: It's sort of the other 7 proposed Jury Instruction EE

8 side of the coin to our proposed jury 8 MR KAY: Yes, sir.

9 verdict form 9 THE COURT: And it says trade

10 THE COURT: R ght. 10 secrets alleged and that one is

11 MR KAY: And you had never 11  deni ed.

12 ruled onit. You had held it open and 12 MR KAY: Ckay. Thank you.

13 so -- 13 THE COURT: There were several

14 THE COURT: Yeah. W discussed 14 others, but | don't want to take them

15 a version of it yesterday. 15 up now that | put question marks next

16 MR KAY: Wll, we discussed the 16 toin ny version. And | don't want

17 verdict form W did not discuss -- 17 to -- once this case is to the jury, |

18 MR MANG: |t was ruled on. 18 want to go over with counsel so |'ve

19 THE COURT: This instruction was 19 got ny record straight.

20 actually -- it was in front me and | 20 MR KAY: Do you think we shoul d

21 ruled onit. 21 go themover now before the jury is

22 MR MANG: Absolutely. 22  here?

23 THE COURT: But I'Il rule onit 23 THE COURT: No. No. Because |

24 again so the record is clear. 24  know what we're giving to the jury. |

25 MR KAY: Then | nissed it. 25 think I know on nost of these what the
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1 Pr oceedi ngs 1 Pr oceedi ngs
2 ruling was, but | want to do that one 2 use that five to ten mnutes while
3 after the case is at the jury. 3 we're waiting for that. Mybe we
4 MB. MARQUS: If | may explainto 4 can --
5 the Court what we're doing. 5 MR MANG: Your Honor, there is
6 THE COURT: Yes, please. 6 the issue of closing slides. So maybe
7 M5. MARCUS: (ood norning, Your 7 we should do that.
8 Honor. 8 THE COURT: Yes, okay. Thank
9 MR KAY: (& ahead. 9 you, M. Mngi.
10 MB. MARCQUS: (ood norni ng, Your 10 MR KAY: Your Honor, | have two
11 Honor. So, Your Honor, after we 11 nore housekeeping matters.
12 e-mailed Ms. Perez last night, we 12 THE COURT:  Ckay.
13 noticed two nmore typos and rather than 13 MR KAY: So the other one
14  burden the Court wth making those 14 relates to Instruction 14 and |I' mnot
15 copies, we brought a bunch of copies 15 going to belabor this one, but when we
16 this norning and have since | earned 16 were debating the appropriate, the
17 that Your Honor had an order that you 17 appropriate way that Instruction 14
18 put the instructions in. 18 should read --
19 So what's going on right now, is 19 THE COURT: (G0 ahead.
20 we are reordering all of our copies to 20 MR KAY: Yeah. On the top of
21 nake sure that they're in the order 21 the second paragraph --
22 that Your Honor wanted themin and 22 MR MANGA: |'msorry. Just on
23 that will probably be done in the next 23 a point of order here, | don't have
24 five to ten mnutes. 24 any of these instructions. The charge
25 THE COURT: Ckay. Then we can 25 conference is over. | don't think

Page 7988 Page 7989
1 Pr oceedi ngs 1 Pr oceedi ngs
2 it's appropriate to be revisiting 2 in evidence. So theirs are only
3 instructions now |'mready to close. 3 pictures of witnesses so |' mnot going
4 \W've got a very full day ahead of us. 4 to raise any issues fromny side.
5 THE COURT: Wiat is it you want 5 They may have sone.
6 to do on Instruction 14? | gave ny 6 THE COURT: kay.
7 ruling yesterday. 7 MB. SPIETH (ne quick nore
8 MR KAY: | withdraw the issue. 8 housekeeping thing. This is again not
9 The last point | want to nake is 9 evidence, but the parties have | ooked
10 a very short one, is that just sinply, 10 into the record, transcripts of the
11  we do not believe that the jury shoul d 11  inpeachnent clips that were played
12 be instructed at all because we think 12 during the case, so again, not
13 the plea and bar shoul d have been 13 evidence, not sonething that's goi ng
14 granted and the notions to strike 14 to the jury, but just to conplete the
15 shoul d have been granted, and so | 15 record --
16 feel like | need to nmake that -- 16 MR MANG: Hang on a second.
17 THE COURT: |'ve already rul ed 17 The record is closed. The evidentiary
18 on all the nmotions to strike and | 18 record is closed. W are at closing
19 think your objections were noted, so. 19 argunents now
20 MR KAY: Thank you. 20 THE COURT: Yes.
21 THE COURT: Al right. 21 MB. SPIETH This is not
22 M. Mangi, on the -- 22  evidence.
23 MR MANG: Your Honor, on the 23 MR MANG: Watever it is,
24 closing slides, the parties have 24  nothing should be going in the record
25 exchanged just the slides that are not 25 now It's closed. Al sides have
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1 Pr oceedi ngs 1 Pr oceedi ngs
2 rested. 2 evidentiary stage goes, the record is
3 THE COURT: Yeah. | rmean, 3 closed.
4 matters dealing with inpeachment came 4 M. SPIETH | agree with Your
5 up during the trial. W're not going 5 Honor. This is not evidence.
6 to add anything at this point. 6 THE COURT: It's sonething that
7 M. SPIETH R ght. R ght, Your 7 came in during the evidentiary stage.
8 Honor. This is just a transcript of 8 It's closed. There's no nore comng
9 the inpeachrment clips that were played 9 in.
10 during the trial that the parties have 10 MR MANG: Your Honor, we
11 agreed to put into the record of the 11 offered inpeachrment clips because we
12  case. 12 did offer themas evidence on the
13 MR MANG: There's no -- what 13 grounds that they were adnissions. W
14 we put into the record, whatever we 14  properly nmoved themin. W didn't
15 wanted to put in the record while we 15 just hand them i npeachment clips so
16 were naking a record. 16 this is inproper.
17 THE COURT: The evidence is 17 MB. SPIETH The inpeachmnents
18 closed. That is it. 18 were played direct to the trial, to
19 M. SPIETH R ght. Your Honor, 19 the --
20 just this is in evidence. The record 20 MR MANG: Just to be clear, if
21 is actually still running because 21 they just played an inpeachnent, it's
22 we're creating the record as we speak. 22 not evidence. They can't use it in
23 Sothisis just a piece of the record 23 closing. That's just an inpeachmnent.
24 that needs to be added to the record. 24 So | don't expect to see any of these
25 THE COURT: As far as the 25 inpeachrment clips in their closing

Page 7992 Page 7993
1 Pr oceedi ngs 1 Pr oceedi ngs
2 slides because they're not in 2 of that is going to show up on a
3 evidence. 3 slide?
4 Ms. SPIETH  You' ve seen our 4 MR FRANK None of that is
5 slides so -- 5 going to show up on the slides.
6 MR MANG: | haven't seen your 6 (Reporter clarification.)
7 evidentiary slides and so none of 7 MR MANG: He said none of that
8 those should in there, to be clear. 8 is going to show up on the slides,
9 THE COURT: Anything that was 9 M. Frank.
10 used for inpeachnent purposes is not 10 MB. SPIETH W have a few
11  evidence and shoul d not be argued. | 11 issues with Appian's closing slides,
12 hope that's clear. 12 Your Honor, and I'm hoping that Josh
13 It's not evidence. |If the 13 can pull themup onto your screen. |f
14 witness testified that X and you found 14 not, we have an extra copy here.
15 testinony that he said Y and you 15 THE COURT: Yeah. [If he can put
16 inpeached himwi th that, then that 16 themup on the screen, that woul d be
17 inpeachnent testinmony cannot be argued 17 fine. You can even put themup on the
18 as evidence. 18 big screens because the jury is not
19 MB. SPIETH  Ckay. 19 here.
20 MR MANG: Just to be clear, | 20 MB. SPIETH The first --
21 would just like a-- 1 don't want to 21 actually, Your Honor, well, scratch
22 interrupt closings unless | really 22 that.
23  have to. 23 The first of the questions is in
24 Can | have a conmitnent from 24  Plaintiff's Denonstrative 10.163. ne
25 whoever is doing the closing that none 25 back. There you go.
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1 Pr oceedi ngs 1 Pr oceedi ngs
2 This is a list of Appian's 2 docurentation from Appian's Forum
3 claimed trade secrets. And ny issue 3 So this is far too broad. They
4 is with the eighth itemon this list. 4 can tell you a specific piece of
5 | forecasted this issue for Your Honor 5 docunentation, but | was actually
6 yesterday. 6 forbidden fromputting in evidence
7 The eighth listed trade secret 7 about docunentation from Appian's
8 here -- the first seven are the 8 Forum
9 weaknesses, | suppose, of Appian's 9 THE COURT: This is a
10 product. The eighth says: 10 denonstrative that they are going to
11  Confidential docunentation from Appi an 11 use during closing, though, right?
12 Forum 12 MR NMANG: Yes.
13 This is not what has been 13 MB. SPIETH R ght.
14 alleged in the case and, in fact, it's 14 THE COURT: This isn't going
15 not specific enough and it's 15 into -- this isn't evidence.
16 msleading. 1'Il refresh Your Honor's 16 M. SPIETH R ght, but --
17 menory as to an argument | nade 17 THE COURT: This is just what
18 yesterday. 18 M. Mangi wants -- | assune M. Mangi
19 | tried to nake argunents to 19 is going to be arguing, but he can
20 the -- excuse nme. | tried to put it 20 argue that if he wants and when it's
21 in evidence to the jury about the 21 your turn, you can point out just what
22 docunentation that was on Appian's 22 you just said.
23  Forumand Appi an obj ected and 23 M. SPIETH VWeéll, | won't be
24 prevented ne, successfully prevented 24 able to point it out, Your Honor,
25 me fromadnitting into evidence 25 because Your Honor didn't allowne to
Page 7996 Page 7997
1 Pr oceedi ngs 1 Pr oceedi ngs
2 put it into evidence. You said I 2 can see fromthe first paragraph of
3 could not put the docurentation from 3 the jury instruction, the key part of
4  Appian Foruminto evidence, so Your 4  Jury Instruction 14 that we're worried
5 Honor barred me fromputting that into 5 about here is the: You may award the
6 evidence or from asking questions 6 amount of unjust enrichment caused by
7 about it -- 7 nisappropriation.
8 THE COURT: Probably for a 8 And Your Honor said that -- in
9 reason that was appropriate at that 9 the next paragraph, Pega asked that
10 time, but that doesn't prevent -- if 10 the words "caused by m sappropriation”
11 there's docunentation -- if this issue 11 be added to clarify the bel ow
12 came up and sonebody testifies about 12  paragraph and Your Honor denied that
13 it, it's fair gane for himto argue 13 request.
14  about it. 14 The next slide reframes that
15 M5. SPIETH Ckay. Over ny 15 second paragraph of Jury
16  objection, Your Honor. 16 Instruction 14. And on the left, you
17 The next slide that has an issue 17 can see where it reframes the first
18 is 10.349. There aren't a |lot of 18 part of the second paragraph of the
19 these. 19 Jury Instruction 14.
20 So 10. 349, harkens back to 20 It says: Appian has the burden
21 10.348. If you wouldn't mnd just 21 of establishing a greater wei ght of,
22 putting themboth up, Josh. 22  of the evidence.
23 This is an issue that M. Kay 23 THE COURT: Shoul d be by the
24 raised for you yesterday, Your Honor, 24  greater wei ght of the evidence.
25 and we were afraid mght happen. You 25 M5. SPIETH Yeah. There is a
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Page 7999

1 Pr oceedi ngs 1 Pr oceedi ngs
2 couple typos in there, | think. 2 he can enphasize this part of it.
3 THE COURT: Article mssing 3 M5. SPIETH The next one is
4 there. 4 Paintiff's Denmonstrative 10. 373.
5 MB. SPIETH Yeah. Establishing 5 This slide has pictures of, Your Honor
6 by greater weight of the evidence 6 wll renenber, sone bands. Now, there
7 Pegasystens' sales. | actually think 7 is --
8 there's two typos there. 8 THE COURT: Yes. Now | can see
9 MR MANG: |[t's an exact quote. 9 who the Goo oo girls are.
10 MB. SPIETH Ckay. The typo 10 MR MANG: Dolls, Your Honor,
11 mght be in the jury instruction, but 11  Dolls.
12 the problemis that when it's 12 THE COURT: M. Perez expl ai ned
13 disaggregated fromthe previous 13 to me yesterday during the break who
14  paragraph, it doesn't have the "caused 14 they were, and she fully acted, it was
15 by misappropriation so it's not a 15 a nmale band and it seens that she was
16 fair statement of the causation 16 right despite their names.
17 standard in the case. 17 M5. SPIETH  She woul d not | ead
18 So Your Honor ruled that the 18 you astray.
19 "caused by m sappropriation" shoul dn't 19 So M. Bapna, counsel for
20 be included in the second paragraph, 20 Appian, asked sone questions about
21  but that was when it was in the 21  whether M. Platt, the Pegasystens
22 context of the full jury instruction. 22 damages expert, was aware that these
23 THE COURT: But they are goi ng 23 bands had pl ayed at PegaVorld and he
24 to have the full jury instruction. |If 24 testified that he was not aware.
25 he wants to enphasize this part of it, 25 So it's not in evidence that

Page 8000 Page 8001
1 Pr oceedi ngs 1 Pr oceedi ngs
2 these bands played at PegaVWrld so 2 M. SPIETH | think this slide
3 this slide is msleading insofar as 3 does suggest it actually, Your Honor.
4 there is no evidence in the case that 4 | think M. Mangi --
5 these bands pl ayed at PegaVorid. | 5 MR MANG: [|'Il nake it easy.
6 think you could do a search through 6 I'll take out the PegaWrld. Just
7 the transcripts for Gbo Goo Dolls and 7 pictures of the bands.
8 you wouldn't find that they played. 8 Rermenber ? W asked questions
9 THE COURT: | think that's 9 about whether these bands perf ormed.
10 right. | think the question, he 10 It's just a reninder of ny question,
11 didn't know the answer. 11  period.
12 MR MANGA: Your Honor, it's 12 MR FRANK: Questions are not
13 just here, I'mnot saying they 13 evidence, Your Honor.
14 perforned. That's not the point. The 14 MR MANG: |It's argument not --
15 point is sinply, you know, remenber 15 it's argurment. It's closing argunent.
16 what -- it's a remnder, a visual 16 | want to remind -- I'mgoing to
17 remnder to the jury. Renenber what 17 remnd them Your Honor, of the
18 he said. |f these bands perforned, 18 question about the bands. |[It's not
19 all of that noney, sorry, Appian, you 19 prejudice for having a picture of the
20 can't have it back. 20 band. It just breaks up a boring
21 That's all it is. |'mnot 21  cl osing.
22 saying they actually perforned. They 22 MR FRANK  Your Honor, on that
23 did, by the way, but I'mnot going to 23 theory, | could talk about questions I
24 suggest that. 24  asked that Your Honor excl uded.
25 MR FRANK O course you are. 25 THE COURT: This slide has got
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Page 8003

1 Pr oceedi ngs 1 Pr oceedi ngs

2 to come down. 2 rejected.

3 MR MANG: Ckay. That's fine. 3 M5. SPIETH That's fine.

4 MB. SPIETH And then there's 4 That's the last four conplaints, Your

5 just one nore objection, Your Honor, 5 Honor. They were all in that bucket

6 and it applies to a couple of slides, 6 so we understand your ruling on all of

7 but | think we can just argue it in 7 those. Thank you.

8 the context of 10.383. And if Your 8 THE COURT: Thank you.

9 Honor rules on this one, we'll know 9 MR MANG: Ready to close, Your

10 the answer to the rest. 10  Honor.

11 10.383 is a part of the verdict 11 THE COURT: W have the jury

12 formthat's conpleted, and | think the 12 instructions first.

13 conpleted -- well, | don't think. 13 M. Travell?

14 The conpl eted verdict forns are 14 MR TRAVELL: | have a few

15 unfairly prejudicial insofar as they 15 mnutes about closing.

16 try to do the jury's job for it, and 16 THE COURT: kay. And let's get

17 there is a couple of slides like this. 17 the jury instructions.

18 THE COURT: Well, that's exactly 18 M. MAROUS: This is a set of

19 what the closing argunment is supposed 19 eight, so one for Your Honor, seven

20 to be. |If your objection -- hold on, 20 for the jury. And then | have the set

21 M. Mangi -- 21 that Ms. Perez gave me this norning so

22 MR MANG: o ahead. 22 you can see that | put them-- we put

23 THE COURT: |f your objectionis 23 themin the same order as Your Honor

24 that he can't argue howthe jury form 24 did.

25 should | ook, that argunent is 25 THE COURT: Al right. You can
Page 8004 Page 8005

1 Pr oceedi ngs 1 Jury Charge

2 hand those to the deputy, please. 2 e-mails, but one thing I had pl anned

3 MB. MARCUS: Thank you. 3 to showwas the verdict formitself.

4 THE COURT: Those are going to 4 | haven't disclosed that, but

5 be distributed to the jury when they 5 it's the verdict formthat's here. |

6 go back to deliberate. 6 don't have it marked up, but | did

7 MB. MARQUS: The one with the 7 plan to go through the jury and have

8 sticky onit is the old set. 8 them--

9 THE COURT: | need ny copy. 9 THE COURT: Sure.

10 (D scussion held off the 10 MR TRAVELL: So, again, | plan

11 record.) 11 to do that.

12 THE COURT: | think we're ready 12 MR MANG: No objection.

13 to bring the jury -- oh, I'msorry, 13 MR TRAVELL: W do not have any

14 M. Travell. 14  objection.

15 MR TRAVELL: That's okay. 15 Thank you.

16 Wayne Travel |l for defendant 16 THE COURT: Not a problem

17  Youyong Zou. 17 And where is the jury verdict

18 Your Honor, just to avoid any 18 form by the way?

19 unnecessary interruptions, it's ny 19 Thank you. Al right. Let's

20 understanding that, to the extent 20 bring the jury in, please.

21 documents are admtted in evidence, we 21 (Jury enters.)

22 do not need to display those to 22 THE COURT: Al nenbers of the

23  opposi ng counsel in advance. 23 jury are present. Everyone may be

24 | plan, | plan to play just a 24  seated.

25 few seconds of the video, show a few 25 Ladi es and gentl enen of the
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1 Jury Charge 1 Jury Charge
2 jury, you've now heard all the 2 You are the judges of the facts,
3 evidence in this case. Before the 3 the credibility of the wtnesses, and
4 lawyers make their closing argunents, 4  the weight of the evidence. You may
5 the Court will give you the 5 consider the appearance and manner of
6 instructions of the |aw that you are 6 the witnesses on the w tness stand,
7 to apply in deciding this case. 7 their intelligence, their opportunity
8 You will have -- you will each 8 for knowing the truth and for having
9 have a copy of these instructions with 9 observed the things on which they
10 you in the jury room but please, 10 testified, their interest in the
11 nonethel ess, | woul d appreci ate your 11 outcone of the case, their bias and,
12 full attention as | read themto you 12 if any have been shown, their prior
13 now. 13 inconsistent statenents, or whether
14 Wth respect to the instructions 14  they have knowingly testified
15 that I'mabout to give you, you'll see 15 untruthfully as to any naterial fact
16  when you get themin the jury room 16 in the case.
17 that sone of them are nunbered, sone 17 You nay not arbitrarily
18 of themare lettered. Don't pay any 18 disregard believable testinony of a
19 attention to that. That's just sinply 19 witness. However, after you have
20 our way of keeping track of what 20 considered all the evidence in the
21 instructions have been given. 21 case, then you nmay accept or you may
22 Every instruction, whether the 22 discard all or part of the testinony
23 first or the last, is an inportant 23 of a witness as you think proper.
24 instruction. So let me give you the 24 You are entitled to your common
25 instructions now 25 sense in judging any testinony. For
Page 8008 Page 8009
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2 these things and all the other 2 Court. It is not evidence and shoul d
3 circunstances of this case, you nay 3 be disregarded.
4  determ ne which wtnesses are nore 4 In considering the weight to be
5 believable and weigh their testinony 5 given to the testinony of an expert
6 accordingly. 6 wtness, you shoul d consider the basis
7 You nust not base your verdict 7 for his opinion and the manner by
8 in any way upon synpathy or bias or 8 which he arrived at it and the
9 guesswork or specul ation. Your 9 underlying facts and data upon he
10 verdict nust be based solely upon the 10 relied.
11 evidence and the instructions of the 11 If you believe fromthe evidence
12 Court. 12 that a witness, other than a party,
13 Any anount of danages requested 13 previously nmade a statenent
14 is not evidence in this case, and you 14 inconsistent with his or her testinony
15 should not consider it as evidence in 15 at this trial, the only purpose for
16 arriving at your verdict. 16 which that statenent may be consi dered
17 Any fact that may be proved by 17 by you is its bearing on the witness'
18 direct evidence may be proved by 18 credibility. It is not evidence of
19 circunstantial evidence; that is, you 19 what -- of what that witness
20 nmay draw all reasonabl e inferences -- 20 previously said is true.
21 all reasonable and legiti mate 21 If you believe fromthe evidence
22 inferences and deductions fromthe 22 that a party or a party's enpl oyee
23  evidence. 23 previously made a statenent
24 You may not consider any matter 24  inconsistent with his or her testinmony
25 that was rejected or stricken by the 25 at this trial, that previous statenent
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2 may be considered by you as evi dence 2 clains are: e, did Plaintiff Appian
3 that what the party previously said 3 have a trade secret or trade secrets;
4 was true. 4 two, did either or both Defendants

5 An enpl oyer is responsible for 5 Pegasystens and Youyong Zou

6 its enployees actions if the enpl oyee 6 misappropriate Appian' s trade secret

7 was trying, to sone extent, to serve 7 or trade secrets; and, three, if one

8 the enpl oyers busi ness, even though 8 or nore of the Defendants

9 the prinary notive of the enpl oyee was 9 msappropriated a trade secret or

10 to benefit hinself or herself or a 10 trade secrets from Appi an, what is the
11 third party. An enployee's act nmay be 11 anount of damages caused by that

12 within the scope of enploynent even 12 msappropriation?

13 though the act is willful or 13 The fol lowing definitions apply
14  nmalicious. 14 to the misappropriation of trade

15 The greater weight of all the 15 secrets claim

16 evidence is sonetimes called the 16 "M sappropriation" means:

17  "preponderance of the evidence." It 17 e, acquisition of a trade

18 is that evidence which you find nore 18 secret of another by a person who

19 persuasi ve when eval uated agai nst all 19 knows or has reason to know that the
20 of the evidence that's been admtted 20 trade secret was acquired by inproper
21 in the case. The testinony of one 21 neans; or
22  witness whomyou believe can be the 22 Two, disclosure or use of a
23 greater weight of the evidence. 23 trade secret of another without
24 The issues in this case for the 24  express or inplied consent of a person
25 nisappropriation of trade secret 25 who: A used inproper neans to
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2 acquire know edge of the trade secret; 2 disclosure or use and, two, is the

3 or, B at the tine of the disclosure 3 subject of efforts that are reasonabl e
4  or use knew or had reason to know t hat 4 under the circunstances to maintain

5 his know edge of the trade secret was 5 its secrecy.

6 derived fromor through a person who 6 "1 nproper neans" i ncl udes:

7 had utilized inproper means to acquire 7 Theft, bribery, msrepresentation, use
8 it; or, two, acquired under 8 of a conputer or conputer network

9 circunstances giving rise to a duty to 9 wthout authority, breach of a duty or
10 naintain its secrecy or linit its use; 10 inducerent or a breach -- a breach of
11  or, three, derived fromor through a 11 a duty to maintain secrecy or

12 person who owed a duty to the person 12  espionage through el ectronic or other
13 seeking leave to maintain its secrecy 13  rmeans.

14 other than its use; or, four, acquired 14 "Person," it means: A natural

15 by accident or nistake. 15 person, a corporation, a business

16 A "trade secret" neans: 16 trust, an estate trust, a partnership
17 Infornation including, but not linmted 17 an association, a joint venture, a

18 to, aformula, pattern, conpilation, 18 governnent or governmental subdi vision
19 program device, nethod, technique or 19 or agency, or any other |legal and
20 process that, one, derives independent 20 comrercial entity.
21 economc value, actual or potential, 21 "Danages" can incl ude the unjust
22 fromnot being generally known to or 22  enrichment caused by mi sappropriation.
23 not being readily ascertainabl e by 23 "Cause of damages" is a cause
24  proper means by ot her persons who can 24 that, in the natural and continuous
25 obtain economic value fromits 25 sequence, produces the danages. It is

TSG Reporting - Wrl dwi de

877-702-9580




Page 8014 Page 8015
1 Jury Charge 1 Jury Charge
2 a cause without which the danages 2 Pegasystens has the burden of
3 woul d not have occurred. 3 establishing by the greater weight of
4 The nunber of users of the 4 the evidence any portion of the sal es
5 Appian Platformand Appi an Forum 5 not attributable to the trade secret
6 licensees are not relevant to any 6 or trade secrets and any expenses to
7 issue in this case, and any evidences 7 be deducted in determning net
8 as to those nunbers shoul d be 8 profits.
9 disregarded. 9 If you find that Appian has
10 If you find that the Plaintiff 10 proved by the greater weight of the
11  Appian has proved by the greater 11 evidence its claimfor
12 weight of the evidence its claimfor 12 msappropriation of trade secrets
13 msappropriation of trade secrets 13 agai nst Defendant Youyong Zou, you
14  agai nst Defendant Pegasystens, you 14  nust find your verdict for Appian and
15 nust find your verdict for Appian and 15 decide the issue of damages as to
16 decide the issue of damages as to 16  Youyong Zou.
17  Pegasyst ens. 17 As to Youyong Zou, Appian is
18 You may award the armount of 18 seeking the anount of unj ust
19 unjust enrichment caused by 19 enrichnent to Youyong Zou caused by
20 msappropriation. 20 msappropriation. Appianis entitled
21 For unjust enrichnent, Appian is 21 to recover Youyong Zou's net profits.
22 entitled to recover Pegasystens' net 22 Appi an has the burden of proving
23 profits. Appian has the burden of 23 by the greater weight of the evidence
24  establishing by the greater weight of 24 the anount paid to Youyong Zou.
25 the evidence Pegasystens' sales. 25 Youyong Zou has the burden of
Page 8016 Page 8017
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2 establishing by the greater weight of 2 wthout authority after March 29,
3 the evidence any portion of those 3 2015, and, A obtain property or
4 amounts not attributable to the trade 4 services by fal se pretenses or, B,
5 secret or trade secrets and any 5 convert the property of Plaintiff
6 expenses to be deducted in determning 6 Appian; and
7 net profits. 7 Two, was there injury to Appian
8 If you find that Plaintiff 8 by reason of the acts, regardl ess of
9 Appianis entitled to be conpensated 9 whether such acts were coomitted with
10 for danages, you nust al so determ ne 10 malicious intent?
11  whether Appian has proven by the 11 On these issues, Appian has the
12 greater weight of the evidence that 12 burden of proof.
13 willful and malicious m sappropriation 13 The follow ng definitions apply
14  exists. 14 for the Conmputer Grimes Act claim
15 W1 I ful conduct occurs when a 15 "Conput er” means: A device that
16 party acts without regard for the 16 accepts information in digital or
17 rights of another knowi ng injury will 17 simlar formand manipulates it for a
18 probably follow 18 result based on a sequence of
19 Mal i ci ous conduct occurs when a 19 instructions. Such term does not
20 party acts with ill will or spite. 20 include sinple calculators, autonatic
21 The issues in the case for the 21 typewiters, facsinile machines, or
22 Mirginia Conputer rimes Act claim 22 any other specialized computing
23 are: 23 devices that are preprogramed to
24 e, did Defendant Pegasystens 24  performa narrow range of functions
25 use a conputer or conputer network 25 with mninmal end-user or operator
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2 intervention and are dedicated to a 2 humans or by a conputer, C in transit
3 specific task. 3  between conputers or in a conputer
4 "Conput er network" neans: Two 4  network or between any devi ces which
5 or nmore conputers connected to a 5 conprise a conputer or, D, located on
6 network. 6 any paper or in any device on which it
7 To "convert property" neans: 7 is stored by a conputer or by a human,
8 Any wongful exercise or assunption of 8 and; four, conputer services.
9 authority over another's property 9 A person uses a conputer or
10 depriving the owner of their 10 conputer network when he attenpts to
11 possession and any active dom nion 11 cause or causes a conputer or conputer
12 wongfully exerted over property in 12 network to performor to stop
13 denial of the owner's right or 13 performng a conputer operation.
14 inconsistent with it. 14 A person is without authority
15 "Persons" shall include: Any 15 when he knows or reasonably shoul d
16 i ndi vidual , partnership, association, 16 know that he has no right, agreenent,
17 corporation, or joint venture. 17 or pernission or acts in a nanner
18 And "property" shoul d i ncl ude: 18 knowi ngly exceedi ng such right,
19 (ne, real property; two, conputers and 19 agreenent, or perm ssion.
20 conputer networks; three, financial 20 You shall find your verdict for
21 instrunents, conputer data, conputer 21 Paintiff Appian and agai nst Defendant
22 prograns, conputer software, and all 22  Pegasystens under the Virginia
23 other personal property regardl ess of 23  Conputer Orimes Act claimif Appian
24  whether they are, A tangible or 24  has proved by the greater wei ght of
25 intangible, B, in a format readabl e by 25 the evidence that:

Page 8020 Page 8021
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2 e, Pegasystens used a conputer 2 MR MANG: Thank you, Your
3 or conputer network without authority 3 Honor.
4 after May 29, 2015, and, A, obtained 4 Wii | e we have a denonstrative
5 property or services by fal se 5 slide deck, all issues have been
6 pretenses or, B, converted the 6 resolved. My | ask that Ms. Perez
7 property of another; and 7 leave it in presentation nmode for the
8 Two, Appi an was injured by 8 whol e?
9 reason of these acts, regardl ess of 9 THE COURT: Yes.
10 whether such acts were cormitted with 10 MR MANG: Thank you.
11 malicious intent. 11 Ladi es and gentl| enen, good
12 If you find that Appian was 12  nmorning.
13 injured by reason of these acts, you 13 JURY: (Good nor ni ng.
14  nust find your verdict for Appian and 14 MR MANG: Now, for the |ast
15 decide the issue of damages deci ded by 15 seven weeks | have very studiously
16 Appi an. 16 avoided all of you in the hallways of
17 If you find that no actual 17 this court, and you' ve done a great
18 damages have been proved, nom nal 18 job avoiding us, too. |'mvery
19 danmages nay be recovered. 19 pleased to now be able to speak with
20 Now, those are the Court's 20 you directly again.
21 instructions to the jury. As | told 21 O behal f of ny client Appian
22 you, you will each have a copy of 22 and M. Ross, let ne thank all of you
23 those instructions in the jury room 23 first for the careful attention and
24  when you retire to deliberate. 24 diligence you have shown throughout
25 d osing argunent, M. Mngi? 25 this trial to the evidence presented
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2 Dby both sides. W could not have 2 who hadn't been invol ved, senior

3 asked for anything nore fromall of 3 executives at Pega, M. Adans and

4  you. 4 M. Ryan.

5 Now, there is a lot of evidence 5 And so they got this infornation

6 here, and I'mgoing to take you 6 for the first time. And you'll

7 through it this norning. But there is 7 renenber what their reaction was,

8 one docunent that | suggest to you 8 yikes, who is Youyong? Qur arrogance

9 really sets out the themes that you 9 has been all world.

10 shoul d consider as you think about 10 And then later on, he said:

11 this entire evidentiary record. So 11  Seens to be shady.

12 let's start there. 12 Ladi es and gentl enen, shady and

13 Now, you may remnenber this 13 arrogant. Those, | submt to you, are

14 e-mail. This was an e-mail that 14 the thenes that you will see

15 John Petronio sent to Alan Trefler and 15 characterizing the conduct of

16 others tal king about Youyong Zou. And 16  Pegasystens throughout the evidentiary

17 he said, Youyong Zou, he's working on 17  record.

18 a project for Appian at 18 Shady, because think about the

19 healthcare.gov. |It's for Serco, 19 conduct you have seen froma publicly

20 government contractor, and Youyong is 20 traded conpany and fromits CEO Al an

21 on the project. 21 Trefler. Fake names, fake identities,

22 And then you'll remenber that 22 consultants, shady.

23 one of the people on this chain, 23 Arrogant?  Wiy?

24 Douglas Kkm M. Petronio's boss, he 24 Because in Pegasystens' view,

25 forwarded it on to two other people 25 the rules don't apply toit. Their
Page 8024 Page 8025
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2 Code of Conduct that's on the website, 2 culture.

3 that doesn't apply to them 3 Wiat's the culture at

4 And arrogance especial ly, |adies 4  Pegasystens? Here's another docunent,

5 and gentlenen, for this reason. 5 an e-mail from Douglas Ki mwhen he's

6 D d you notice that in the 6 circulating the naterials they nmade

7 docunents that they produced on the 7 with Youyong Zou, the attack

8 one hand, they are studying Appian 8 naterials.

9 obsessively. | wonder when they run 9 Look at what he's saying:

10 their own business, they spend so nuch 10 Here's towinning. Al capital

11  time studying Appi an. 11 letters. That is what Pegasystens is

12 They're looking at things in 12 about: Wn at all costs, do whatever

13  Appian that they should copy. But in 13 you have to, the rules don't apply.

14 those sane docunents, they are al so 14 Now, issues of |law are for the

15 trashing Appian. They go, oh, Appian. 15 judge, but Judge Gardiner just read

16 But sane docunent, they are al so 16 you the instructions as to the | aw

17 saying, let's nake a view |ike that 17 Let me start with one of them

18 and shipit. 18 The judge pointed to the standard

19 Thi nk about the nindset, the 19 here. Now just to be clear, thisis

20 arrogance. \W're going to copy them 20 acivil case. This is not a crimnal

21 But let's also talk about how great we 21 case. There is a conputer crime

22 are and how terrible everyone else is. 22 statute, but that's just what it's

23  Shadi ness and arrogance. 23 called. This is a civil case.

24 But why are they doing all of 24 So beyond all doubt, none of

25 this? It's all about corporate 25 that applies here. This is the
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2 standard. The greater weight of the 2 fromdifferent witnesses. The

3 evidence, sonetimes called 3 docurents, the contenporaneous

4  preponder ance. 4  docunents will guide you to the truth.

5 Wiat does that nean? Sinple way 5 But al so assess the witnesses.

6 tothink about it is if you have a 6 And the judge gave you anot her

7 scale on the issues we, Appian, have 7 instruction on that point, the

8 to prove to you, as long as we tip 8 credibility of witnesses when he said

9 that scale ever so slightly, that is 9 you're the judges of the facts,

10 the greater weight of the evidence. 10 including the credibility of

11 And if we do that, then we've 11  witnesses.

12 satisfied our burden in proving that 12 And that means various things

13 i ssue to you. 13 that are in the instruction; you know,

14 Let ne go back to that 14 look at their interest in the case,

15 instruction because there's another 15 their bias, but also consider whether

16 sentence at the end that's very 16 they have knowingly testified

17 inportant. It says: The testinony of 17 untruthfully as to any material aspect

18 one witness who you believe can be the 18 of the case. And when you assess

19 greater weight of the evidence. 19 that, the instruction notes use your

20 Ladi es and gentl| enen, who you 20 common sense in judgi ng any testinony.

21 believe is going to be a very key 21 Ladi es and gentl enen, the beauty

22 issue in this case. Renenber in 22 of ajury is you all have different

23 opening statenents, it was a long tine 23 life experiences. You re all comng

24 ago, when | said to you, you' re going 24 fromvery different places here, ne

25 to hear very conflicting accounts here 25 especially. But when you put all of
Page 8028 Page 8029
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2 that together, your |ife experiences, 2 understand it, but nothing to see

3 your conmon sense, they tell you when 3 here.

4 soneone is lying to you. You can suss 4 After | learned a bit: Ben and

5 that out and use your common sense. 5 had a discussion. It was not

6 And where better to start on 6 appropriate. |t was never used.

7 that issue than with Don Schuernan, 7 That's his sworn deposition

8 chief technol ogy of ficer of 8 testinmony under oath. But then after

9 Pegasyst ens. 9 that deposition, we got all of those

10 Now, you remenber we played his 10 instant nmessages and then things

11 deposition testinmony in our case, and 11  changed.

12 in his deposition, he said -- we asked 12 Wiat happened here at trial?

13 him Was a teardown exercise 13  You'll rerenber this, | suspect.

14  conduct ed on Appi an? 14 V¢ said to him Wll, you told

15 Remenber, teardown, the deep 15 us at your deposition you didn't know

16 dive and analysis. And he said: | 16 what M. Baril was up to until after

17 don't know And then he tried to shut 17 the fact, right?

18 the question off with BP3, one of the 18 And he said: Yeah. | said at

19 conpanies they were working with on 19 that ny deposition.

20 the side, not to ny know edge. 20 But then we showed the instant

21 But we foll owed up. V¢ said: 21 nessages and said: But you knew at

22  Qherw se? 22 the time it was happening. You knew

23 And he said: You know, | was 23 of this.

24 nade aware after the fact that Ben 24 He says: | knew of the end

25 Baril had access to Appian in order to 25 product in May of 2012.
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2 Vs he telling you the truth? 2 He signed it under pains and penalties
3 Ddn't stop there, though. 3 of perjury. And what did he say?
4  Remenber, we al so showed the instant 4 V¢ asked the question,
5 messages about M. Le using his wife's 5 Interrogatory No. 13: ldentify every
6 business, Oganic Living. W said: 6 Pega enpl oyee who has accessed or
7 You al so knew about that at the time 7 viewed soneone el se accessing the
8 even though you told us you didn't 8 Appian platform
9 knowuntil after the fact. 9 So we wanted to know in the case
10 And we said to him Sir, your 10 everyone who did any of this because
11 sworn deposition testinony was fal se. 11  we didn't know about M. Baril or
12 You lied. 12 anyone in this document. V¢ wanted a
13 And what did he say? Look at 13 full list.
14 his answer: M statenment at the 14 They provi ded sone obj ecti ons.
15 deposition was unclear as to the 15 Then he says: Notwithstanding the
16 timeline of ny know edge. 16 objections. And he went on and you
17 Your |ife experiences tell you 17  know what he did? He only told us
18 when soneone is not telling you the 18 about M. Zou.
19 truth. 19 Ddn't tell us about anything
20 Ms. Perez, | think we went off. 20 that happened | ater, under pains and
21 There we go. Thank you. 21 penalties of perjury. And then he
22 Now, it didn't stop there with 22  showed up here.
23 M. Schuerman. Then, renenber, he 23 And we said: At the time you
24 provided a sworn witten response to 24 attested to that accuracy, you were
25 an interrogatory in January of 2021. 25 aware of what M. Baril had done.
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2 And he said: Yes. 2 information that | have. New
3 Does M. Schuerman have a shred 3 information that he has about hinself.
4 of credibility left in your eyes after 4 | want to change ny answer to why did
5 that testinony? 5 | create it to obtain access to a free
6 But were it only him Let's 6 Appian trial.
7 talk about Ben Baril hinself. 7 And you renenber, he changed his
8 First deposition before we have 8 testimony on a whol e series of things.
9 the instant messages, what does he 9 W played you this video. There's
10 say? Wy did you create 10  anot her exanpl e.
11  apowersconsul ting. con? 11 Ddyoutalk to M. Trefler
12 He said: Ch, it's to subscribe 12 directly? Because you renenber, all
13 to certain journals or things | wanted 13 of the evidence showing Trefler was
14  personal infornation that | didn't 14 directing all of this.
15 want to share. 15 And in his first deposition he
16 Nothing to see here. He's just 16 said: Never. M. Trefler? No, no,
17 subscribing to journals. Then we get 17 he's got nothing to do with this.
18 the nessages. And then we cone back, 18 And then we said -- now once we
19 another sworn deposition. Now, we've 19 have the chain of the nessages and the
20 got to worry about perjury, right? 20 docurments: Wat's the correct answer
21 And what does he say now? | 21  you want to give?
22 need to correct ny testimony. 22 Vel |, yeah, | had sone
23 Wiat's his new testinmony? He 23 conversations about it. And he
24 wants to change his answer. 24  changed answer with neetings too and
25 Vel |, you know, based on new 25 he said: Yeah, | net with M. Trefler
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2 too. 2  backl ogs.

3 Does he have a shred of 3 R ght? That's what he said.

4 credibility left in your eyes, |adies 4 And you'll remenber, it was all

5 and gentl enmen? 5 backl og, backlog, backlog. He said:

6 But don't stop there. You 6 | liveinthe backlog. | look at the

7 remenber Kerim Akgonul, chief product 7 backlog every day, even today. He
8 officer at Pegasystens, the nan in 8 said: Since this case started, | have

9 charge of all the inprovenents. These 9 been through all the backl ogs.

10 are not low ranking people, right? 10 He was telling you, | checked

11 These are peopl e who run the conpany. 11 the whole record fromthe Zou era and

12 And you renenber when he first 12 there's nothing there and that's why

13 cane here and testified? He's got an 13  you should believe nme. That's what he

14 easier one, M. Zou. It's a comon 14 said to you.

15 nalady over there, right? 15 Then you renenber, he had to

16 So he doesn't renenber anything 16 come back. And what happened when he

17 about M. Zou, but he says: | can 17  came back?

18 tell you we didn't nmake any 18 Turns out the backl og, they

19 inprovenents based on Zou. 19 don't have it anynore fromprior to

20 So we said: How do you renenber 20 2017. The database is gone, and he

21 that if you don't remenber anything 21 never told you that.

22  about M. Zou? 22 He admtted: | don't have that

23 And his answer the first tinme he 23  system anynore.

24 was here was: It's all about the 24 And then we said to him But

25 backlogs. |'ve been through all of ny 25 you'll agree the only portion of the
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2 backlog fromthe Zou era you | ooked at 2 They say -- this is going to

3 are sone stray excerpts that people 3 everyone, all the product managenent
4  happened to attach to e-mail s? 4  people, Alan Trefler, everyone.

5 And he agrees. 5 It says: Kerimto distribute

6 And how nmany were they? 6 five to ten video of Appian devel oper

7 Ch, a handful naybe. 7 experience since it excels in ease of

8 So he's gone fromtelling you, 8 use.

9 take ny word for it, | looked at the 9 And you' ve heard the testinony.
10  backl ogs, nothing from Zou was ever 10 That's a video fromZou. It's in the
11 used to all | looked at are a handf ul 11 operational meeting mnutes where he
12 that happened to be attached to 12 said there's no reference to Zou
13 e-mails. 13  anywhere.

14 Was he telling you the truth 14 Does M. Akgonul have a shred of
15 when he was here the first time? 15 credibility left in your eyes after
16 But | ook at what el se he said. 16 that perfornmance?

17 He said: You know, | don't worry just 17 How about M. Bixby? Now, you
18 about the backlog. |'ve |ooked at the 18 remenber M. Bixby. He had a whole
19 operational neeting notes and take ny 19 other level of amesia. | don't

20 word for it, there's nothing about 20 remenber who Zou is. | know not hi ng
21  Zou. 21 about Zou. | renenber no neeting.

22 Do you renenber that testinony? 22 | said: Wiat is this nessage to
23  Wll, funny thing, | went back and | 23 you on his exam nation by Pega was,

24 | ooked at those operational neeting 24  you know, don't look at me. |'ve got
25 minutes. Look what they say. 25 nothing to do with the Zou guy. |
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2 don't know what anyone is talking 2 e-mil? Mchael Caton who works with

3 about. Nothing to do with ne. 3 himin conpetitive intelligence? But

4 Ckay. Renmenber what | said, the 4 the only person he e-nails at Pega to

5 contenporaneous docunents will guide 5 tell himhe's having the neeting is

6 youtothe truth. | said that seven 6 Steve Bixby.

7 and a half weeks ago. 7 So then we ask M. Bixby, you'll

8 Wiat do those documents show us? 8 renenber, we said: You' re saying you

9 Very beginning, before the first 9 don't have anything do with this. How

10 neeting with M. Zou, February of 10 cone the e-mails are going to you?

11 2012, M. Petronio tells his boss: 11 Wiat was his answer? He says --

12 |I'mgoing to neet with this guy 12 why are you the only guy copied? |

13 tonorrow, contractor. You know, | 13 was a pretty inportant person at Pega.

14 want to do sone research, update our 14 Your |ife experiences guide you

15 attack plans. Steve Bixby is 15 here. You know peopl e who tal k about

16 interested in |earning nore about them 16 themselves that way, | was a pretty

17 as well. 17 inportant person.

18 And later below Steve Bi xby 18 But you know what he does say.

19 has expressed an interest in joining 19 He says: | knowthat | didn't respond

20 ne. 20 to any of it.

21 This all started with Steve 21 R ght? So even though the

22  Bixby, the guy who says: | have 22 e-mails have cone up, he's saying, no,

23 nothing to do with any of this. 23  no, no, nothing to do with ne.

24 The next day, before the actual 24  Someone sent nme e-nmail. | never

25 neeting, M. Petronio, who does he 25 responded to it. | was being nice to
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2 Petronio. 2 don't renenber anything, how can you

3 The cont enpor aneous docunent s. 3 say that nothing was used?

4  There he is responding to the very 4 And she said: Vell, anything we

5 sane e-mail asking: Howdid it go? 5 learned was general information.

6 This is the neeting Petroni o had 6 Vel |, how do you know that if

7 with Zou. 7 you don't remenber the neetings?

8 How did it go? Anything new and 8 And she says: Because we didn't

9 different? 9 take information of a conpetitor into

10 Does M. Bixby have a shred of 10 account.

11 credibility left in your eyes? 11 Look at the circular logic

12 How about St ephani e Loui s? 12 there. You think she was prepared

13 Another amesia victim She says: 13 with that |ine when she cane in here?

14  You don't remenber anything specific 14  Does she have a shred of credibility

15 about Zou. Yeah. So Appian's 15 left in your eyes?

16 out-of-the-box nobile capabilities, 16 Ken Stillwell. Now, thisis a

17 you don't know what infornmation you 17 long tine ago when we played this

18 provided? 18 video early in our case, and | know

19 Nope, don't remenber Zou. 19 there's been a lot of evidence. But

20 Rermenber, we showed you 20 he's a very inportant guy because he's

21  docunents where she says, oh, |'m 21 the chief operating officer and the

22 looking forward to meeting Zou, 22 chief financial officer of the

23 one hour fromthe time of her e-nail. 23 conpany, so he's no | ow ranking

24  But now she says no, no menory of it. 24 person.

25 Ckay. Then we said: Since you 25 And you nay remenber in his
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2 deposition, he was wearing like a 2 Conduct, does that present it as a

3 puffy vest, maybe that will refresh 3 conplicated question?

4 you a bit. 4 Have a | ook at what their Code

5 But we asked hima 5 of Conduct says. Wiat's forbidden?

6 straightforward question: How about 6 Msrepresenting your identity in the

7 just making up a nane; is that okay by 7 hopes of obtaining confidential

8 you? Pega people do that when seeking 8 information.

9 access to a conpetitor? 9 Not a conplicated question

10 And | ook at what he says. You 10 according to the Code of Conduct.

11  know, it's like a question about 11 Does he have a shred of

12 pronouns apparently according to 12 credibility left in your eyes or was

13 M. Stillwell. He says: | won't go 13 he coming in, not wanting to adnit to

14 down that path. You know, peopl e, 14 anything that would hurt Pega in the

15 they choose their own names, their own 15 litigation?

16 identities, they self-identify. It's 16 But then, but then, let's talk

17 not ny job. 17 about Paul Foon. M. Trefler cones

18 He is the chief operating 18 up, you renenber at his deposition for

19 officer of the conpany. Not ny job to 19 the first time. [|'d shown himthese

20 decide if people can use fake nanes. 20 docunents we'd found.

21 He says: It's a very conplicated 21 And | said to him You signed

22  question. 22 up as Paul Foon for an Appian

23 You think that's a conplicated 23 narketing event.

24  question? 24 And what was his response at the

25 Wiat about Pega's own Code of 25 deposition when first confronted with
Page 8044 Page 8045
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2 this? He said: |'munprepared to say 2 he's up to.

3 anything about this. 3 And then we say to himin the

4 I's that soneone who's being 4  deposition: Can you say categorically

5 straight? 5 thisisnt you.

6 Wiat was the docunent? Here are 6 He says: |'ma technical guy.

7 the signups we showed you for that 7 1I'munconfortabl e maki ng statements

8 event. 8 without facts, and there's no facts to

9 | mean, look at this, |adies and 9 support that | didit.

10 gentlenen, Paul Foon is signing up 10 You know anyone who tal ks |ike

11  under asciiO@nail.com That is an 11 that in your day-to-day life? There's

12 e-mail address that M. Trefler has 12 no facts to support that | didit. |Is

13 admtted is one of his personas, as he 13 he being straight with you?

14 calls it. 14 But you'll remenber, that's not

15 H ghly idiosyncratic prefix, 15 where it ended, because he had a whol e

16 asciiO fromconputer code is a nane he 16 series of personas. Renenber, he al so

17 gave to his dog. That's him 17 admtted he uses A Scii and then

18 ascii 0O@nail.com 18 Abert Scii, and his explanation for

19 And | ook at the other sign-ups, 19 the Albert Scii was: Well, sonetines,

20 another version of ascii0. He's 20 you know, websites requires you fill

21 calling hinself Paul Foon. He 21  in the nane, not just the first

22 describes hinself as being in the 22 initial, A

23 grocery business, party planning, 23 So | said, well, what about

24 hotels and nmotels. This is a CEO of a 24  Aan, right? It's his nane. No, no,

25 publicly traded conpany. Look at what 25 he uses Al bert Skii.
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2 Then you see an attenpt to get 2 be seeking access to Appian's
3 information from Appi an's confidenti al 3 confidential information. It's just a
4  forum 4  coinci dence.
5 Now t hi nk about this, this 5 But then you'll renenber, he
6 sign-upis in the name of Al bert Skii, 6 came back and testified further. |
7 ananme that he admts using. It is 7 started sone questions. | said:
8 fromasciiO, a prefix that he has 8 Wll, what's your hone | P address?
9 used. 9 Wiat's your provider?
10 H ghly idiosyncrati c, 10 And he naybe started to get a
11 Telstra.com a Pega client he was 11 little worried about what | mght've
12 visiting in that same year, a phone 12 had on him And so then | ook at the
13 nunber that, while a long series of 13 answer he gave, thinking about
14  nunbers, starts with a 617, Boston. 14  perjury, perhaps?
15 Conpany is SAO m nes. 15 Is it your testimony now that
16 So at first we asked hi mabout 16  you now concede it is possible that
17 this, but he denies it, denies 17 was you?
18 conpletely. Not ne, the phone nunber 18 Look at what he says: It's
19 is Australian. 19 possible. It's not inpossible. |
20 And what does he say to you, 20 cannot say it was inpossible.
21 ladies and gentlemen? He says, you 21 Dr. Seuss woul d be proud of an
22 know, this is soneone el se, that they 22 answer like that.
23  just happened to be using the nane 23 I's this soneone who is telling
24 A bert Scii, they just happen to be 24  you the truth?
25 using an asciiO, they just happen to 25 And, you know, |'mnot going to
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2 go through all of his personas, but 2 for, inthis case, alnost 40 years.
3 you renenber there was anot her one, 3 And he agrees, absolutely, he sets the
4 2au. He used that one, too, used it 4 tone at Pega. Arrogance and
5 try and sign up for Appian information 5 shadi ness.
6 just in 2021, you know, few nonths 6 And renenber, who is the arbiter
7 before his deposition. Don't renenber 7 that they look to at Pega if they have
8 that one either. Not him just 8 a question about ethics?
9 someone el se using an asciiO -- this 9 Look in their Code of Conduct.
10 time at gmail -- and trying to get 10 If you have a question, if you're
11 access to Appian. 11 worried you' re being asked to do
12 That was Alan Trefler, the CEO 12 something that's not right, who shoul d
13 of this conpany. Does he have a shred 13 you go to?
14 of credibility left in your eyes when 14 You go to Alan Trefler. He's
15 he's willing to say all of that under 15 the noral conpass of the conpany. He
16 oath? 16  provides the guidance.
17 Wiy does it matter? Ch, it's a 17 Now, think about credibility on
18 rmarketing event. 18 the witnesses -- that's one level --
19 Wiy does it nmatter? It's under 19 think al so about the company.
20 oath. And |leaders, they set the tone 20 Now, they cane in here, and
21 for a conpany, they set the culture. 21  you'll renenber how M. Trefler was so
22 You' ve been in organizations, 22 keen to talk to you about how they' ve
23 you've had bosses. You know how a 23 disciplined people. Renmenber that?
24  boss can inprint on a conpany, 24  Because, you know, he wanted you to
25 especially when they' ve been there 25 say, nothing to see here, you know,
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2 we've dealt with this. W' ve 2 frames?
3 disciplined everyone invol ved. 3 He's aut hori zi ng the budgets,
4 But then | got up, and | said, 4 he's onthe e-nails. Dd you
5 well, when did you do that, because 5 di sci pl i ne hi n?
6 the case had been going on for 6 No, he volunteered, and he's
7 two years and there had been no 7 going to do better in the future.
8 discipline. 8 He's going to do better.
9 In fact, when we asked Kerim 9 And then | said to M. Trefler:
10  Akgonul at his deposition, you ever 10 Wiat about all of these senior
11 discipline all of these people in 11 executives we've seen, you know,
12  India who work with you? 12 Akgonul, Schuernan, did you discipline
13 He said, well, you know, that 13 any of then?
14  night hel p Appian. 14 No, not disciplined. But he
15 V¢ pl ayed you that video. 15 says: Al of themhave had a
16 But then he tells us, two weeks 16 revel ati on, nyself, included.
17 before this trial, suddenly they 17 So they' ve had a revel ati on,
18 issued some discipline. Do you think 18 that's fine. MNothing for you to see
19 they did that because they wanted to 19 here, jury.
20 come and tell you, oh, nothing to see 20 Then | said, okay, who is the
21  here, we've dealt with that? 21 senior-nost person at the company
22 But then | asked him let's talk 22  you' ve disciplined?
23 about this discipline. How about 23 Because, you know, if a conpany
24  Leon, your brother, the guy who's 24 is serious, they are not disciplining
25 behind all of this in both time 25 some | owranking enpl oyees in foreign
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2 countries. They're going to the 2 conpany. He's setting the tone and
3 people who are in charge of this. Wo 3 the culture.
4 is the senior-nost person? 4 And M. Zou, let's tal k about
5 You know what he says? A 5 himfor a mnute.
6 nmanager in India. | don't even know 6 Now, you know, listen, M. Zou,
7 his nane. 7 I'mnot suggesting to you that he's
8 That's how serious this 8 sone crimnal masternind. He's not.
9 discipline was. & to a bunch of guys 9 He's a guy who saw a chance to nmake
10 in India, don't even know their nane. 10 sone noney and he took it. But was he
11 Ladi es and gentl enen, these 11  honest with you?
12 people who | just showed you, they are 12 Look at his testinony. He says
13 not sone stray group. This is the 13 first: Wit conputer did you use for
14  cabal that runs Pegasystens. 14 all of this work you did?
15 And we showed you these pictures 15 He says: M home | aptop.
16 fromtheir own Twitter feeds. Look at 16 Wiy? Because he thinks that's
17 themall together. You know, 17 going to sonehow hel p him Doesn't
18 there's -- look at the one on the 18 help himat all because the only
19 left, there's M. Bixby, M. Trefler, 19 accessed he had, hore | aptop or
20 and Ms. Louis, posted by Kerim 20 otherwise, was to do work for his
21  Akgonul, who's in the next picture. 21 enployers. But, you know, he thought
22 M. Schuerman, he seens to spend 22 at the tine that would help him
23 nost of his time on Twitter posting 23 But then testinony changes,
24  adoring pictures of Alan Trefler. 24  well, wasn't that testinony wong and
25 This is the culture of the 25 you, in fact, used your Serco | aptop?
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2 Then he admts it, yeah, | did. 2 well, yeah, it was ne. | used a Pega
3 Infact, he did it throughout the tine 3 laptop.
4 period from 2012 to 2014. 4 So his story changes agai n.
5 Was he telling you the truth? 5 Does he have a shred of credibility
6 Then it changed further. You 6 left in your eyes?
7 remenber during M. Petronio's 7 Cedibility, why does it matter?
8 testinmony, | freeze-framed a video 8 Because, |adies and gentl enen,
9 fromProject Qush, and there was all 9 they have not given you any docunents
10 Ben Baril references in there on the 10 that evidence their position --
11  conputer accessing Appi an? 11 M. Louis even adnitted that -- and
12 Here's one image fromit. You 12 they're just saying, take ny word for
13  know, we freeze-framed m croseconds. 13 it. And all of themare saying that.
14 And it says "Ben Baril desktop taxes." 14 Here is M. Schuernan, just take
15 And we said, well, what's all 15 ny word for it.
16 this, then? If you re only using your 16 Here's M. Akgonul, just take ny
17 Serco, there's no Pega conputers 17 word for it.
18 involved, what's happeni ng here? 18 I's their word worth anyt hi ng?
19 So then he cones back -- 19 Now, let's talk about what |ed
20 because, you know, Pega is conpletely 20 upto all of this. You renenber, |
21 arrogant. They think that, oh, we 21 showed you a Pegasystens financi al
22 weren't pressing the keys, the jury's 22 statenent that tal ked about how their
23 going to let us off, even though 23 stock was performng in the years
24 they're directing everything Zou did. 24  running up to this conduct, and their
25 So Zou comes back and he says, 25 stock was doing very, very poorly.
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2 If you had invested $108, you'd 2 K-Force, the staffing agency. Let's
3 been losing noney steadily over the 3 not do this directly because we don't
4 years, from2010 all the way to 2012, 4  want our nane out there.
5 when they hired Zou, even though the 5 But what did they tell K-Force?
6 Nasdag Conposite software, all of them 6 They didn't say, oh, you know, can you
7 are flying high. 7 find someone for us who can use (oogl e
8 Wiat was the inpact on this? 8 tolook at what's in the public
9 The i npact on a conpany, no 9 domain?
10 matter what, is you re accountable to 10 They know how to use Googl e.
11  your sharehol ders, but who's the 11 They're a tech conpany. No, they said
12  biggest shareholder? It's A an 12 access to the Appian BPM Tool is a
13 Trefler hinself. He owns half the 13 nust. And in case that wasn't clear
14  share of the conpany. They are worth 14  enough, must have access to the
15 $3 billion with a "B." So he's got to 15 system That's the way they saw the
16 be worried about what's happening wth 16  product.
17 that performance of this conpany. 17 Then we asked M. Petronio,
18 And it's not just him all of 18 because he was providing the
19 their executives have stock. 19 paraneters, he was the guy at Pega
20 M. Akgonul, he had 45,000 shares. 20 running the show. Wy did you ask for
21  You saw that testinony too. 21 that?
22 So they' ve got a problemhere 22 Because we wanted to get in and
23 they've got to deal with. Wat do 23 try things out and really | earn how
24  they do? M. Zou. 24  Appian worked in and out.
25 Now, renenber, they went to 25 And M. Schuerman, he admts,
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2 they didn't have access otherw se. 2 Are these the actions of a
3 And they knew that Appian woul dn't 3 conpany that is doing stuff that's
4  have given thema license at the tine. 4 entirely above board, no probl ens?
5 That's why they are going here. 5 It's just |like what you can find on
6 The fanous sizzl e document that 6 Google before your coffee gets cold.
7 nenorializes the instructions 7 I's that what they are doi ng?
8 Pegasystens gives to K-Force, 8 V¢ asked Ms. Saritha, the
9 renarkabl e docunent, |adies and 9 designee of K-Force, 16 years at the
10 gentlemen, because it tells you from 10 conpany, did this ever happen in any
11 the beginning what was really 11 other case, where they say find us a
12 happeni ng. 12 consultant who's not |oyal to someone
13 Look at what it said: Person 13 el se?
14  shoul d not have worked directly for 14 No, she's never seen it before.
15 Appian. M. Petronio told you why, 15 So what happens, then, when they
16 they don't want word getting back. 16 bring himin?
17 They said it expressly in the 17 Now, we showed you a | ong series
18 next part: He would like us to nmake 18 of docunents with M. Petronio and
19 sure that -- "he" is M. Petronio -- 19 M. Zou, about how they hid all of
20 they aren't loyal to Appian. 20 this. They wanted to conceal it, even
21 He doesn't want to get it back 21 fromtheir own enployees. | won't
22 to Appian that Pega is doing this 22 take you through all of them again,
23  work. And he says: Pega needs to 23  but a few quick reninders.
24 remain OONFIDENTIAL, in all caps at 24 Here's one fromM. Petronio
25 the end. 25 saying, we're going to call himMatt
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2 sothat heisn't outed as our spy, and 2 @Gl kins' deposition, you renenber
3 they talk about blurring their screens 3 that, just a day or two ago? There
4 and changi ng hi s narmes. 4 wasn't a lot there, but I hope it was
5 e of themresponds, ny |ips 5 enough for you to get a feel for the
6 are sealed. My he be known forever 6 man and conpare himto Alan Trefler
7 as Matt. 7 and get a feel for the culture of the
8 W asked M. Petronio, why did 8 conpany.
9 you call him"our spy"? 9 Wiat el se happened there? Well,
10 Because unfortunately that's 10 what about M. Zou?
11  what he was. 11 He expl ai ned why they were doi ng
12 e of the instructions Judge 12 this. M. Petronio said to him the
13 Grdiner just read to you about 13 reason is to protect you. | wouldn't
14  msappropriation tal ked about i nproper 14  want soneone to | eave Pega, join
15 means. Wiat are inproper neans? (e 15 Appian and tell themwhat's happeni ng,
16 of them espionage. They called hima 16  because then they mght stop you.
17 spy at the tine. 17 M. Zou, he's not a crimnal
18 Do you renenber this one? They 18 nmasternind, but he is awlling
19 put up a picture of Matt Cal kins, but 19 participant going along with this
20 for M. Zou, they called himthe other 20 every step.
21  Matt. They put up a picture of a spy, 21 Look at what he says: Thanks
22 they called it top secret, 22 for your thoughtful consideration.
23 confidential. 23 I'll change ny username to a common
24 By the way, you know, they 24  nane.
25 played a little clip fromMatt 25 A common nare, that means Matt.
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2 And, you know, sorretimes they 2 doing.
3 suggest, oh, it was one presentation. 3 You saw that in K-Force with
4  They conceal ed this well. 4  Pegasystens. Wat about M. Zou?
5 Look, here's an e-mail froma 5 Look at what he says: You
6 year later where they' re asking 6 didn't want anyone at Serco or Appian
7 M. Zou here: Wy don't you submt a 7 to know what you were doing, right?
8 health ticket to Appian to get some 8 He admts: | didn't want anyone
9 info for us? 9 to know
10 And he says, nope, can't do 10 If this is all above board, if
11 that, because he knows his ForumI|D -- 11 M. Zou is free to do this, you know,
12 M. Travell over there is going to 12 it's just on ny horme laptop, | can do
13 talk to you about his ForumID -- he 13 whatever | want, why are you keepi ng
14  knows it's being tracked now by where 14 it a secret, then?
15 he works, it's being tracked by Serco. 15 Vel |, M. Ross, he explai ned
16 And he says: If | submt one 16 this to you. For exanple, he said,
17 ticket post, everyone is going to see 17 look, why is it do you have this
18 it. They're going to know this 18 access?
19 doesn't relate to ny work. 19 Because he worked for our
20 Active conceal nent throughout. 20 trusted partners, he's a government
21 Now, what about their conduct? 21 contractor working on governrrent
22 Let's just go through it together. 22 projects. And so through those
23 You know how you know when 23 relationships, we gave himaccess to
24  someone is up to no good? They don't 24 do work for the United States
25 want anyone to know what they are 25 governnent. That's the only reason he
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2 had access on whatever conputer he's 2 And as M. Ross explained, the
3 accessing it. 3  Appian Terns of Use nade clear, | o0k,
4 And M. Zou, he adnmits this. He 4  you can use the product only for the
5 says he never paid for a |license 5 Dbusiness products that you're
6 himself. He knows proprietary 6 authorized for. Certainly can't use
7 software isn't free, and he knows it 7 it for conpetitors.
8 was handl ed by the conpani es that he 8 Now, M. Zou had commitments to
9 worked for. 9 Serco. Look, here's his signed hiring
10 M. Ross explained to you that a 10 letter at Serco. He agrees to abide
11 registrant has to login, they' ve got 11 by the policies and practices of
12 to accept Appian's Terns of Use for 12 Serco.
13 Forum Rerenber, he told you, the 13 And what are those? There's a
14 first time they log in, they' ve got to 14 lot in the record. This Code of
15 accept those Terns of Use. 15 Conduct has a | ot of pages that apply.
16 And M. Zou, what does he say? 16 1'Il give you one sanple.
17 You renenber Pega suggesting to 17 If you're taking on a second
18 you in the opening statenent, oh, you 18 job, that can create a conflict. Wy?
19 know, Terns of Use, who's bound by 19 Well, here's a great exanpl e of why,
20 those? 20 and so you've got to report themto
21 M. Zou, |ook at what he said. 21  your line manager.
22 He's seen Terns of Use pop up. 22 D d you ever report it, M. Zou,
23  Wiether he's read themor not, he 23 to your line manager? He did not,
24  knows he's bound by them That woul d 24 even though the Code of Conduct
25 be correct, he says. 25 requiredit. He adnits that. Never
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2 didit. 2 Now, M. Zou, he under st ands.

3 And there are lots of other 3 W saidto him Listen, did Appian

4  Serco policies that apply too: 4  ever authorize you to do this?

5 Acceptabl e workpl ace conduct, 5 No.

6 discipline. 6 Wiy? Because he never told

7 Wiat does that policy say? You 7 anyone what he was doing. He knew

8 can be terninated wi thout any prior 8 what he was doi ng was w ong.

9 action. R ght on the spot, you're 9 Now, what did they do with hin?

10 fired if you do an unauthori zed 10 Let's just sunmmarize the overview

11 release of confidential information, 11  You've seen this before, but let's

12 if you msuse or nisappropriate, 12 summarize it.

13 right, nisappropriation and its 13 The very first neeting,

14 information of the conpany, Serco, or 14 remenber, with M. Petronio, | showed

15 business partners, Appian. Failure to 15 you dozens of video clips of M. Zou

16 abide by the code of ethics, all of 16 just turning over information in those

17 this can get you fired on the spot. 17 meetings. You know, the videos, the

18 He signed a Proprietary and 18 crimes in progress, you have act ual

19 onfidential Information Agreemnent, 19 videos of themthere.

20 and he's agreeing confidential 20 And what was his reaction to

21 infornation that | get, | amnot going 21 getting that access to the

22 to showthat to anyone el se other than 22 confidential forumwhere the software

23 for Serco's business, Serco's 23 and the docurentation was? | was

24 business. And if I doit, I'll be 24  delighted, delighted.

25 termnated. | understand that. 25 You know, they're saying, well,
Page 8068 Page 8069

1 Paintiff - dosing (Mangi) 1 Paintiff - dosing (Mangi)

2 you can find all of this on the 2 nore than one person working at a

3 internet. You know, you can do a 3 tine, data visualization, star schera.

4  (oogl e search before your coffee gets 4 Al remenber what Dr. Marshall

5 cold. M. Petronio knows how to use 5 called this yesterday, gold dust.

6 (oogle. 6 old dust for a conpany because now

7 Nobody is getting access to the 7 they have insight into a conpetitor's

8 actual software to poke and prod, to 8 product, only one way that they can

9 investigate, to dig deep, and he's 9 use against them

10 delighted to get it. 10 They start to circulate. Then,

11 Wiat does he say after that 11  come Decenber of that sane year, 2012,

12 first neeting? He starts distributing 12 it's a whole other flurry of activity.

13 this information, cascading it 13 Lot of interesting Appian social.

14  throughout the conpany. He says: | 14 M. Petronio and M. Zou, they have

15 had a neeting today, February 28, 15 the docurentation, the confidential

16  2012. 16  docunentation on Forum Can you send

17 He wal ked ne through it. 17 it to ne?

18 | made a video, Fantasia, and 18 They have a nmeeting. No video

19 I'mgoing to send it around to 19 of that neeting. Sonehow that one's

20 everyone. 20 gone mssing, but they have a to-do

21 He circul ates some of his key 21 list after that.

22 insights fromthe neeting, and he 22 And |l ook at all the points:

23 starts to see the trade secrets com ng 23 Social and Tenpo docurnent ati on,

24  out right there. He says: Concurrent 24 another deno session, live access to

25 devel opnent, there's no way to have 25 the platform
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2 Look at the last bullet: Cher 2 it, what does she say? W should
3 there feedback on application 3 create aviewjust like this and ship
4  enhancerent. They say we woul d never 4 withit.
5 look at a conpetitor's product to 5 Arrogance and shadi ness si de by
6 inprove or enhance our own. They are 6 side. But that's not all.
7 too different. Wy would we do that? 7 A very inportant attendee, not
8 Wiat do the cont enpor aneous 8 M. Bixby, he's a very inportant
9 docunents say? Application 9 person, but there is a very inportant
10 enhancenent, that's what they're doing 10 attendee, KerimAkgonul. He is also
11  with these. 11 comng to meet with M. Zou in
12 Those Decenber neetings, 12  Decenber.
13 remenber, the product management 13 V¢ showed you videos fromthere.
14 people, they're all over it too. 14 (ne of the videos is M. Petronio. He
15 Wiat were they saying? Ch, we 15 says at the end of the introduction:
16 were product managerent. W' d never 16  You said you mght see sonething you
17 look at Appian. Wy would we care? 17 like for our product, talking to
18 Wiy are they nmeeting with them 18 Kerim
19 endlessly, one after the other? 19 V¢ asked hi mwhat do you nean by
20 Arrogance. 20 that? And |ook at what he said.
21 Here's Agya Garg, right? She's 21 Appian had strengths: Mobile, social,
22 just net with M. Zou about the social 22 cloud, ease of use.
23 viewin Appian, of work lists and 23 Wiat did Dr. Marshall talk to
24 tasks. Appian is nore inpressive. 24  you about yesterday? Sane categories.
25 But at the same tine while dismssing 25 And, you know, we're looking to
Page 8072 Page 8073
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2 learn fromthem what they are doing 2 get one.
3 in case we could make inprovenents in 3 The CEO of a publicly traded
4  those areas. 4  conpany, this is what he's up to. And
5 They want you to believe that we 5 then they are going to nmeet with
6 never look at customers. Look at what 6 product nanagenent too.
7 the people involved at the tine say, 7 And you know what ?
8 the ones who are bei ng honest about 8 M. Petronio, who is no | onger there,
9 it. 9 he's the one guy who doesn't have
10 And then there is a neeting in 10 amesia. Look at what he said.
11 2013, January of 2013, the famous 11 Was Al an Trefler there?
12 meeting where Alan Trefler hinself is 12 Yes.
13 anong the attendees. MNow, here's 13 Wiat do you renenber?
14  another amesia situation, right? 14 And, |adies and gentlemen, you
15 None of the current Pega 15 rely on your life experience here.
16  enployees, no one is willing to cone 16 Look at the specificity he gave you.
17 up here and say Alan Trefler was at 17 | remenber the room | renenber
18 that meeting. 18 the table. | remenber where he was
19 You see the neeting invite. 19 sitting. | remenber the white board.
20 There heis. He's invited to see a 20 | remenber what was happeni ng.
21 deronstration building in Appian. And 21 Wio's telling you the truth
22 everyone agrees that means seeing the 22  here?
23 live software in operation, and 23 But as al ways, their docunents,
24  everyone agrees they knew they didn't 24  the cont enporaneous docurents, right?
25 have a license to Appian and coul dn't 25 He said: I'mspending all day with
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2 Youyong Zou on the 29th. That's all 2 meetings in February of the next year,
3 he did. 3 2014. Ve showed you a whol e bunch of
4 The next day he sends e-nail to 4  decks. Remenber, there were 222
5 Aan Trefler: Thank you for your tine 5 slides about Appian, the conpany they
6 yesterday. 6 don't care about, the conpany they
7 Do you think Alan Trefler was at 7 never look at. Wth all the top
8 that meeting? He's not willing to 8 leadership, Alan Trefler, everyone
9 admt it. None of themwho got up on 9 else.
10 the stand are willing to admt it. 10 This is just one of the four
11 And then product managenent. 11 slide decks. And what do they say to
12 Remenber, this is a group of people 12 you about this?
13 that got up and to a person said: W 13 They say, oh, Appian, you can
14 don't care about Appian or 14 just Google it and you'll find all of
15 conpetitors. W never |ook at 15 this before your coffee gets cold.
16 conpetitors. 16 Really?
17 Rermenber Ms. Louis: Wy do you 17 Then they did Project O ush.
18  know t hat ? 18 Benjanmin Baril, same guy who later is,
19 V¢ never | ook at conpetitors. 19 after all the shady conduct we | ooked
20 Look at themall lining up. Al 20 at, he's working with M. Zou too.
21 of the top people lining up to neet 21  And what does he do in Project O ush?
22 with M. Zou and get live access to 22 You know, they are so into this
23 Appian: Akgonul, Bixby, Schuernan, 23 that he wants to take credit for
24 Louis, Garg, Caton, Roland. 24  hiring M. Zou, right? That's how
25 And then they have these 25 nuch they thought this is great.
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2 He says: John Petronio and | 2 that wasn't the truth. He just knew
3 hired an Appi an consul tant, and we 3 that's why they want me. |f | don't
4  spent days with himworking on this. 4 have access anynore to the live
5 Now, what did they do? The 5 software, they are not going to need
6 docunent that they generated. 6 himanynore and that's what happened.
7 Rermenber | showed you these 7 That's where it ended.
8 action itens at the bottomof every 8 Now, what did they do with all
9 subject area? Al of themare about 9 this information? M. Schuerman told
10 working with product nanagement to 10 you they put it into these attack
11 give them feedback. 11  docunents, right? And we showed you
12 And they say: Status underway, 12 those docurments with M. Ml ackowski,
13 status underway, status conpleted on 13 right, the Understandi ng Appi an
14 data nodeling, CDTs; what Dr. Marshall 14  docunent, the technical brief, the
15 was talking to you about. 15 attack plan, business conpetitive
16 And they have the arrogance to 16 brief, 12 Challenges. W went through
17 cone here and say to you, oh, we never 17 all of these.
18 look at conpetitors. Look at what the 18 There were all these different
19 docunent fromthe time says. 19 versions of the technical brief they
20 Then at some point, M. Zou 20 were constantly updating with Zou
21 calls ahalt tothis, right? And he 21 information over tine.
22 says to M. Petronio: You know, | 22 And then that 12 Chal |l enges
23 won't have access to Appian or Appian 23 docunent, M. Petronio told you
24 Forum anynor e. 24  exactly how that came about. It was
25 Ckay. He told you on the stand 25 in that January 29th meeting. They
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2 had a white board up and M. Schuernan 2 force. That went into the docurent.
3 was there, M. Zou was there, 3 I nformation about unified
4 M. Trefler is there, and they were 4  managenent tools, that went into the
5 coming up withit. 5 docurent, all fromM. Zou. Remenber
6 And thi nk how val uabl e t hey 6 | showed you the videos traci ng each
7 found this information. They wanted 7 one of them
8 to pose questions for the customer to 8 Reporting tools, very detail ed
9 ask Appian to showcase what they 9 specifics on reporting tools. You
10 thought were weaknesses in Appian. 10  know, can they do drag and drop, pivot
11 ld dust for the sal es process. 11 table like reporting on live access to
12 And we showed you, | showed you 12 the platform
13 video after video with M. Petronio 13 Concurrent devel oprment, we went
14 where we traced exactly where they got 14 through that too. ot that from
15 each piece of information that then 15 M. Zou.
16 went into these attack pieces. 16 V¢b services can only return
17 Remenber, we | ooked at those and they 17 data of a certain kind, can return and
18 covered all these topics. 18 the focus on the process ID  That
19 You know, star schema. He asked 19 infornation cane in.
20 M. Zou about that; went straight into 20 And you know, M. Petronio
21 the attack docurment. At hourly 21 explained that whol e process. They
22 intervals, the checkpoint mechanisns, 22 were around the white board. That's
23 the specific configuration in Appian. 23 howthey were getting it.
24 Dr. Marshall told you why that's so 24 And we asked him Ws this from
25 inportant; gold dust for the sales 25 M. Zou?
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2 Yes. 2 they tal ked about the sane
3 O that 12 Chal | enges docurent, 3 information. They sent it out. They
4  sane themes. But you see here nowis 4 did areport of all conpeting
5 these attacks, right? But you see the 5 opportunities with Appian, sent it out
6 same issues, concurrent devel oprent 6 to all those people. They said great.
7 and all of the other issues in there 7 They sent it directly to
8 as well. 8 customers. They said it's under our
9 Now, what did they do? 9 NDA don't share it, but have a | ook
10 Renenber, M. Leon Trefler, he sends 10 at this.
11  his 12 Chal lenges right around to 11 Then they sent it out to their
12 everyone at the conpany. 12 partners, their business partners,
13 M. Ml ackowski told you how the 13  Accenture, Cognizant, Tech Mahi ndra.
14 infornmation cascaded through the whol e 14 W took you through all of those with
15 conpany. And he says: W should 15 M. Ml ackowski .
16 never | ose agai nst Appi an. 16 And why does that matter?
17 Their experts got up and told 17 M. Mal ackowski explained it.
18 you this infornation is trivial. It 18 He said these are |arge conpanies. So
19 has no val ue. 19 when you share this information with
20 Look at what they said at the 20 them wth their thousands of
21 top. He says: |If you' re conpeting 21 enployees, the potential for dramatic
22  against Appian anywhere, make sure you 22 effect goes up exponentially. That's
23 get this infornation. 23 exactly what was happeni ng.
24 And we showed you how it 24 And then they did training of
25 cascaded. They had a sales call where 25 the whole sales force. M. Petronio
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2 told you it was required training and 2 the inportance of this training
3 they did not just have to viewit, 3 program It's very robust. He talks
4 they have to then repeat it back 4  about how they have to watch it,
5 through a whol e series of 5 repeat it, heard all of that. And he
6 presentations. 6 says at the end, a very through
7 Rermenber, | showed you the 7 indoctrination of these trade secrets
8 videos where M. Zou made the video 8 with the Sal esforce.
9 and then M. Petronio revoiced it in 9 Now, we gave you exanpl es of how
10 his own voiceover. |It's all directly 10 this was used. But, ladies and
11 fromhim And | showed you the 11 gentlenen, a very inportant point
12 training videos of topic after topic. 12 here, | didn't pick, you know, of all
13 Their sales rep gave a revi ew of 13 the conpeting opportunities, | didn't
14 the training. And look at their 14 go and pi ck ny best exanpl es.
15 comrents. They're all about access to 15 Wiat | picked for you are their
16 the live system The content brought 16 favorite exanples, right, the
17 out weaknesses using an actual system 17 opportunities where their expert
18 seeing the devel oper portal, seeing 18 M. Platt says, you ve got to take
19  how Appi an wor ks under the hood. 19 these out because |'ve | ooked at the
20 They all know how to use Googl e, 20 record and | can tell you as an
21 right? They can find what's on the 21 accountant this had nothing to do with
22 internet. But, no, thisis live 22 the trade secrets, okay?
23 access. That's what is so val uable 23 So let's look at two of those,
24 for them 24  the ones they chose, they think are
25 And M. Mal ackowski expl ai ned 25 the best cases.
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2 Rabobank. Here's M. Trefler 2 her docunent about conpeting in
3 hinself saying: |'min a meeting with 3 Rabobank. Look at what she said:
4 them | would like a prop | can use 4  Everyone on the team nenori zed
5 to blowthis up. 5 John Petroni 0's docunents.
6 And he says: Sonething in the 6 They had a call with himthe day
7 style of our previous internal 7 after his neeting with Zou so they
8 two pages. 8 could get live updates on all the
9 Wiat he's saying there? Because 9 Appian info to shape the PCC
10 M. Petronio, remenber, explained that 10 Rerenber that fromthe training,
11 technical brief, they wanted it to 11 they're using the Zou information to
12 look like an internal Appian 12  shape the proof of concept.
13 docunent -- an internal Pega docunent. 13 Ms. van Wes, she admits it,
14  They had a rep just happen to | eave it 14 yeah, it was a key requirenent for
15 behind with a custorrer. 15 Rabobank, concurrent devel oprent, one
16 They were being di shonest about 16 of the trade secrets. W encouraged
17 their dishonesty, okay? But that's 17 themto |l ook at the conpetition as
18 what he's referring to there. 18 well on that issue.
19 And he says, you know, | need it 19 In her docunment, what are the
20 by the end of the week, and he gets 20 inportant differentiators for
21 themthe conpetitive brief for 21  Rabobank? Co-devel oprent right there
22 Rabobank. And he admts, he and 22 at the top, and there are others in
23 M. van Wes, they use that at 23 here too. Look at the data returned
24 Rabobank. 24  as process ID
25 And then Ms. van \Wes, she had 25 This is the one they think is
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2 their best exanple when we didn't use 2  incunbent.
3 any of this. |If thisis the record, 3 Remenber M. Bearden? He
4  inmagine what they are doing with all 4 testified by deposition. He was one
5 of the others. 5 of the whistleblowers who cane to
6 She sends an e-mail, M. van 6 Appian and told Appian it was
7 \Wes, to den Adans. Renenber hin? 7  happeni ng.
8 He's the guy on the shady-arrogant 8 He said, we were in the fight of
9 emil. 9 our lives at the Bank of Anerica. And
10 And | ook at what she says, 10 he explained it. He said, we were
11  sending those sane conpetitive 11  concerned not just about the
12 docunents, this information from 12 opportunity but about |osing the
13 John Petronio and team had spent 13 entire account at Bank of Anerica to
14 two days with an Appi an consul t ant 14 Appian.
15 just when the battle was intensifying. 15 And M. Pl att says, we're
16 And she said the informati on was so 16 incunbent. M. Trefler says, they're
17 strong and rel evant that she wanted 17 the nost loyal customers. There's no
18 themall to have it. 18 chance they woul d ever consi der
19 They made sure the fox in the 19  Appian.
20 hen house, the person hel ping them at 20 But | ook at what the docunent
21 Rabo, nade sure he had what he needed. 21 says, and what did they use there?
22 How about Bank of Anerica? 22  They used information fromM. Zou.
23  Another exanple M. Platt says, oh, 23  You saw the slide deck with
24 no, take this out. No way Appian 24 M. Bearden with all of the topol ogy
25 would've had a shot there. They are 25 information.
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2 But the conpetition wasn't 2 working on for years. The only thing
3 Appian. And, you know, they like to 3 asked ne fromback at Pega was give ne
4 suggest, oh, but, you know, they won 4  back the Zou docurnents.
5 that contract fewnonths later, it had 5 And he said that's the only
6 nothing to do with this. 6 thing they wanted to know about. So
7 M. Bearden, the guy involved in 7 then he cane and he told Appi an what
8 it, he says, who won that contract 8  happened.
9 eventually? It was a little bit 9 Now, that was sone of the Zou
10 later. W wonit. Pega won it. And 10 era conduct, but let's also tal k about
11 the revenues are in the case because 11 what happened thereafter.
12 they did; otherwi se, there'd be no 12 Now, in 2017, Appian started
13 revenues. 13 offering trials, right, consistent
14 Now, M. Bearden, the 14 with industry trends. But fromthe
15 whistlebl oner, remenber, he later got 15 very start, Pega knew t hey were not
16 fired fromPega, then he canme and tol d 16 authorized to get access to that.
17  Appi an what had happened? And he said 17 Here's a 2017 e-mail from
18 when he was | eaving, they contacted 18 Mayran Barak, who works in product
19 himand said, give back the Zou 19 nanagerment at Pega: | can't get any
20 docunents. 20 sort of access. VW're not a qualified
21 And he said, well, that was a 21  Dbusiness.
22 turning point for ne. You know, it 22 You renenber later in that
23 seened shady. But he said, when | 23 chain, she also said, you know,
24 left, they didn't ask ne about any of 24  software's online.
25 the sensitive docunents | had been 25 M. Davis, he also testified by
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2 deposition early in the case. You 2 And | ook at what they say, you
3  know what he said? Appian's like a 3 cannot use it if you' re a conpetitor
4  black box about giving out trials. 4 or provide infornmation to a conpetitor
5 It's inpossible to get, or it's very 5 nor if you mask your identity. But
6 difficult. 6 they didit, and they did it
7 He didn't know anyone that even 7 repeatedly.
8 had one. Renenber, they are 8 Rermenber, in 2019, what
9 suggesting to you, oh, anyone can have 9 Leon Trefler started. They say, you
10 atrial. Howcan there be any secrets 10 know, we can get free trials, but he
11 there? It's a black box according to 11 doesn't say, let's just try and sign
12 their own peopl e. 12 up. No, no, he says, let's have a
13 Even when they are up to the 13 Pega ventures' partner sign up for us.
14 real shady stuff with M. Le, all the 14 Remenber, he said those are --
15 fake names, wives' businesses, | ook at 15 M. Trefler said those are the snall
16 what they say. They want to qualify 16 client-service businesses who we give
17 the trial requests. Appian doesn't 17 seed noney to. Fromthe start,
18 want everyone to have it to try out. 18 subterfuge, subterfuge. Let's try and
19 Even M. Trefler is told by 19 get one of themto do it, BP3 maybe.
20 M. Baril, Appian is very tightly 20 Then soon enough, they raised
21 controlled by who has access. 21 the idea for all the senior
22 M. Baril e-mails hinmself the Terns of 22 managenent -- look at themall |ined
23 Wse. They tell you no one pays 23 up there, Schuerman, Bixby, Trefler,
24 attention to Terns of Wse, he e-mailed 24 Baril -- they're thrilled, enthusiasm
25 themto hinself at Pega. 25 all around for going and do this.
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2 Thi nk about the shadi ness and 2 and she wasn't very happy about it.
3 the arrogance. Not a single person 3 They even put a cartoonish
4 says, let's not do this. 4 medieval nmene in their own messages
5 Wiat happens, then? Ben Baril 5 about this. They're going right along
6 gets tossed with this. And as the 6 wthit. They know exactly what
7 project evolves, he's doing it nore 7 they' re doing.
8 directly for Alan Trefler. They call 8 Remenber this guy, Peter
9 it acritical A brief, conpetitive 9 Bessman? He's the one who they sent
10 intelligence. 10 Mchael Fine's credentials to because
11 Then he starts working with 11 he's a tech expert and he goes deep
12 these guys, Fine and Le. Look at what 12 building in the Appian platform
13 he says with M. Fine, M. Fine says: 13 Rermenber, we played a few clips
14 |1'mgoing to set you up with an e-nail 14 with heavy metal nusic that he was
15 fromny wife's business, Palencia 15 listening to while he was doing it?
16 Business Center. It's ny wife's snall 16 He wasn't listening to the Goo Goo
17 business. That's howwe'll get it. 17 Dolls. He was listening to the heavy
18 And M. Baril, he's boasting 18 netal. You remenber those clips.
19 about creating his fake identity, 19 Then what about M. Le, Nguyen
20 Andrew Powers Consulting. Ha, ha, 20 Le, yeah? He's also using his wife's
21 they say. They're having a grand tine 21 business, beauty industry. Related to
22 doing this. 22 ny wife's business, that's how they
23 M. Fine, he didn't even tell 23 get this access.
24  his wife what he was doing. He told 24 Dd he tell his wife? No, he
25 her only just before the deposition, 25 didn't even tell her.
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2 M. Baril, he says candidly, all 2 CEOfor 39 years. Do you think he can
3 of themknew about this. Schuernan, 3 find stuff that's online before his
4  Bessnan, Fine, Le, one Trefler, the 4 coffee gets cold? Wy does he want a
5 brothers Trefler. They all know what 5 demo if it's so pointless?

6 he's up to. 6 M. Baril, he knows exactly that
7 Is it any wonder they are doi ng 7 nmeans. He says: | can't do it
8 this? 8 because |I've lost ny trial access.

9 Rermenber who the CEO setting the 9 You can work on anot her one,

10 color and culture is, it's ascii, A 10 though. M spies, ny spies are on the
11 Skii, A bert Skii, Paul Foon, and AU 11 case.
12 sending e-mails to his own peopl e, 12 Remenber, m sappropriation
13 even they're surprised their CEO has 13 involves inproper means. ne exanpl e
14  so many personas. 14 of that, espionage. Here they are
15 And he personally is running the 15 again, ny spies.
16 show. Look at his testinony, he was 16 They are telling candidly what
17 delighted, excited. And M. Baril was 17 they are doing. A an wants targeted
18 now i nvol ved because he asked himto 18 and damming attacks. That's why it's
19 do an analysis of the Appian 19 gold dust.
20 technology. He sent hime-nails with 20 He says: |'ve been spending ny
21 all the technical specifications that 21 time -- thisis M. Baril -- diving
22 he wanted studied. He wants to spend 22 deep into the Appian software.
23 an hour in the deno. 23 He's not using Google. He's
24 Do you think M. Trefler knows 24 diving deep in the software, including
25 howto use (oogle? He's been a tech 25 taking videos.
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2 And what's the response of the 2 tells M. Schuerman -- renenber
3 leadership, is anyone saying, what are 3 M. Schuerman, | didn't know about any
4 you doing; we don't have a license. 4 of this until after the fact.

5 Stop? 5 Here he is telling hi mabout

6 No, M. Leon Trefler says to 6 exactly what he's doing. He's asking

7 him Take this seriously. |'mgoing 7 him Wo can | ask about the legality
8 to give you nore resources. 8 of this?

9 | don't need to underline this 9 Even M. Baril had a norment of
10 one, he underlined it himself. And 10 conscious. Wat does M. Schuernman
11 they got those resources. They got 11 say: How much nore do you need?

12 Peter Bessman. 12 M. Baril, he's making all the
13 And | ook, they tell you what 13 videos strictly internal, he's sending
14 this is all about, though, right in 14 themall over the conpany. He creates
15 the contenporaneous docunent. Their 15 this whole analysis on Appian with all
16 goal is to steal deals from Appian. 16 the information he's gat hered.

17 And | ook at what he says at the 17 They say, you know, it's

18 top, he puts at the top there 18 nothing. You can just Google it.

19 "privilege." Privilege, likeit's 19 And we showed you from M. Fine
20 protected by -- because it's an 20 howthey used all of this in realtine
21 attorney-client comunication, it 21 in the narketplace. He gave you a |ot
22 shouldn't get produced in litigation. 22 of testinmony about USAA | nsurance

23 I'mafraid it did get produced 23  Company, where they were directly

24 because none of themare | awyers. 24 using this information comng from

25 The text messages continue. He 25 M. Baril.
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2 And as it went on, renenber the 2 Now, what are the trade secrets

3 people in India, they too circul ated 3 we're tal king about here?

4 information they'd gotten on access to 4 You' ve seen themthrough these

5 Appian. They don't capture the 5 docurents. You've seen them being

6 usernane if you nmake any recordings, 6 developed. You know what they are,

7 because it's not legitimte access. 7 but | thought I would just list them

8 V¢ showed you M. Sarada. He 8 to help you.

9 says -- renenber all his cousins, his 9 Concurrent devel oprent, we

10 cousins who work for Appian Partners, 10 talked about the specifics on the

11 they live in the same house all 11 reporting tools, the process |ID issue,

12 together. He's using all of their 12 specifics on the nanagenment tool, star

13 credential s. 13 schena, the specific configuration,

14 He says he al ways used soneone 14  the topol ogy specifics, including,

15 else's credentials. Wen they finally 15 remenber, the experiments they are

16 updated that Interrogatory 13 after we 16 doing. Ve showed you sone videos of

17 had all the information frominstant 17 that.

18 rmessages, not before, then there were 18 VW' re seeing the kbd+ file

19 a lot nore names that cane up. 19  building. W're calculating how nuch

20 The ones you | ooked at, Ladies 20 hardware is needed. And, of course,

21 and gentlenen, they even had the 21 there's confidential docunentation we

22 intern, the sunmer intern Harry Zhang, 22 showed M. Zou sending and we have now

23 even had hi mbreaking into Appian. 23 in the record.

24  Think about the culture, the arrogance 24 Al of this about Appian's

25 of this conpany. 25 architectural and design, things you
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2 need to dig under the surface to get 2 MR MANG: Just alittle flavor

3 to 3 toremnd you of all the videos you

4 And Dr. Marshall talked to you 4 saw of M. Petronio.

5 about another set of trade secrets, 5 And then M. Petronio took you

6 how Appi an designed and i npl enent ed 6 through these, the whole list | showed

7 Smart Services, (DIs, ease of editing, 7 you, one by one, and he told you

8 and out-of-the-box ability to depl oy 8 exactly where it cane from It didn't

9 the nobile and integrated social view 9 cone fromGogle. It came from

10 And, you know, this is inportant 10 M. Zou.

11  because what does Pega do? They said, 11 Concurrent devel oprment, where

12 oh, you know, we were working on 12 did you get that? Zou.

13 nobile. W were working on social. 13 Veak reporting tools and the

14 Look at all this other stuff we were 14 specific details, where did you get

15 doing. 15 that? W learned it from Zou.

16 So what ? 16 Process I D, where did you get

17 They even have this, the 17 that information? W learned it from

18 specific trade secrets, and you saw 18  Zou.

19 exactly where they got it from 19 D d you know about any of this

20 Let me show you -- | showed you 20 nmanagenent tool stuff before Zou? No.

21 alot of videos. |1'mnot going to 21 He knows how to use Google. He

22 repeat themall. | just want to 22 didn't knowit.

23 refresh you on where this is comng 23 Star schema, did you know that?

24  from just one. 24  Were did you get that info? That

25 (Vi deo pl ayed.) 25 came from Zou.
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2 Configuration and checkpoi nti ng, 2 that video?
3 cane from Zou. 3 And we expl ai ned what about
4 Topol ogy information, the 4 that? And he said, yep, confidential
5 specific details they |earned, cane 5 docunentation. | got that from Zou.
6 from Zou. 6 Now, M. Schuerman, he doesn't
7 The confidential docunentation 7 admt all of them but even he admts
8 that Zou shared. 8 sone of themnot previously available
9 Experiments, we tal ked about 9 to Pegasystens.
10 this, and this really suns up a lot of 10 Their attitude's (oogle, right?
11  what was happening. W wanted to try 11 It's not available. They know how to
12 stuff out, pressure testing, do as 12 use (oogl e.
13 many experiments as we could so we 13 And he admits they didn't know
14 could really learn the information 14  about concurrent devel oprent,
15 below the surface of what was tal ked 15 checkpointing specifics, web service.
16  about. 16 He adnits it afterwards.
17 Leave no stone unturned to find 17 Now, one of the questions you
18 weaknesses, anal yze everything. Big 18 are asked in the instructions is: Dd
19 effort. That suns up, you know, in 19 Appian have a trade secret?
20 some ways, what this was all about. 20 Let's tal k about that.
21 And renenber in one of the 21 Dr. Cole testified before you,
22 videos, he had this real note of 22 right? You renmenber him He has a
23 excitement in his voice. Wen he 23  Ph.D in cyber security. He only has
24 | ooked at the docunentation, he said, 24 one Ph.D., but it's one he spent many
25 oh, 1'd love to see that. Remenber 25 years getting froma serious
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2 university. 2 Now, the definition of trade
3 And l ook at his career. He was 3 secrets, right, derives independent
4 a hacker for the QA right? This is 4  econom ¢ val ue, goes on fromthere,
5 one of the nost serious guys you can 5 and is the subject of efforts that are
6 findinthis field. Look, he was the 6 reasonable to maintain the security.
7 chief scientist at Lockheed Martin, 7 This is one of Dr. Col e slides.
8 the chief technology officer at 8 Now, now naybe you see why we used
9 MAfee. He was President Chama's 9 sone of phrasing. He is tracking
10 conm ssi oner on cyber security. He 10 exactly what the statute is explaining
11  had cyber wings fromthe US Air Force. 11 to you why it's satisfied.
12 Remenber, he said there are two 12 Vell, let's talk about, first,
13 key certifications in this area? | 13 this issue of reasonable security. He
14  have one, | don't have the other. 14 took you through this in detail. I'm
15 Wiy don't you have the ot her? 15 not going to read all of this, you
16  Because | have the one behind it. 16 heard it.
17 He took you through all the 17 Protecting against all manner of
18 books he wote, including one about 18 threats -- not just Zou, hackers,
19 insider threats |ike we have from Zou. 19 everything -- firewalls, miltifactor
20 Do you renenber this other book? 20 authentication, encryption --
21 He's the guy who Bill and Melinda 21 enpl oyees focused on these policies,
22 Gates hired for their cyber security. 22 trainings, assessnents,
23 President (hama, the Gates, they are 23 certifications, audits on security,
24 not going to Dr. Easttom They are 24 witten policies and procedures, Terns
25 going to Dr. Cole. 25 of Wse and License Agreenents.
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2 And Dr. Cole told you why those 2 to protect what we were doing. And he
3 terns and licenses are so key, because 3 took you through those agreenents.
4 in the software industry, you can't 4 It's a VA for Vets Agreenent.
5 lock your software in a bank vault, 5 These are full of protections, they're
6 right? You ve got to be out there 6 long. But I'll show you sone little
7 sellingit. 7 sanples.
8 Their own expert M. Pinto says, 8 Here's part of that agreenent:
9 yeah, you know, even the presentation, 9 Both sides agree to protect the
10 well, that has trade secrets init. 10 confidential infornation of the other.
11 You' ve got to be out there 11  You can only disclose it to enpl oyees
12 selling it. So how do you protect 12 who have a need to knowto do their
13 yourself? Ternms of Use and License 13 job for Serco and agree to protect the
14 Agreenents. That's what Appian had, 14 infornation subject to binding
15 and they didn't doubt it. 15 obligations.
16 Look at what Leon Trefler 16 Dr. Easttom says, oh, Appian
17 hinmself says: Does Pega use |icenses 17 wasn't protecting itself with Serco.
18 and Terns of Use? Yes, Appian does 18 Look at what they had in the
19 too. That's what the BPMindustry 19 Agreenent.
20 does to protect thenselves. 20 Dd Serco get M. Zou to enter
21 Their own head of sales admts 21 into those binding obligations? Yes,
22 that. 22 renenber, | showed it to you earlier.
23 M. Ross told you, we had 23 He signed the Confidential Information
24 agreenents with Serco specifically, 24  Agreenent.
25 since this is about M. Zou, in part, 25 Lots of other courses. Here's
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2 just one exanple, permtted usage, you 2 address.
3 canonly use it for your job. 3 Now, that was the second part of
4  Enpl oyees who get it, they have to be 4 the instruction. Wat about the first
5 people with a need to know who are 5 part, the independent econom c val ue?
6 subject to confidentiality. 6 He told you about that, too.
7 Appi an did everything it could 7 M. Ross told you, listen, this
8  here. 8 information is our proprietary trade
9 The ot her agreenent was Appi an 9 secrets. This is where we get all of
10 Terms and Conditions. This is a GAO 10 our revenue from That's why this
11  Schedul e Agreenent. And those Terns 11 matters. That's why they had this
12 and CGonditions, they are chockabl ock 12  independent val ue.
13 with protections. There is permtted 13 And Dr. Paul told you, Pega knew
14 usage only for the business purposes, 14 it had val ue because they used it so
15 only the identified individuals with 15 rmuch. If it wasn't val uabl e, why
16 the user accounts can have access, 16 would they use it?
17 only people with a need to know who 17 Dr. Easttomsays, oh, nothing.
18 are subject to binding agreenents. 18 It's trivial.
19 Appi an protected itself every 19 Look at how they used it.
20 way it coul d. 20 Dr. Cole showed you all of the people
21 Reasonabl e neasures, Dr. Cole 21 at Pega who were spending time on this
22 told you how Appian did all of these. 22 and receiving copies of this. It
23 Wien they had a trial program 23 includes all of the top people at the
24 active neasures to protect, block 24  conpany, all the Treflers, the
25 access by the conpetitors by e-mail 25 Schuermans, the Akgonuls. They knew
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2 all of this. They knew it has val ue. 2 can back up your clainms. You can make
3 And | ook at what they say 3 very convincing argunents that are
4  thensel ves about does this information 4 hard to refute.
5 have val ue. 5 They want to tell you this has
6 Leon Trefler: Do you agree the 6 no value? Look at what they said in
7 information assisted Pegasystens 7 their docurments at the tine. Here's
8 conpeting agai nst Appi an? 8 M. Cardiko, he said: Excellent
9 Yes. 9 information. W can start shaping
10 He knows it's gold dust. 10 RFPs, et cetera.
11 Again, to be clear, the 11 M. Mal ackowski expl ai ned to you
12 information was useful, yes. 12 on that e-mail why this matters;
13 M. Bearden, he explained it pretty 13 because they are shaping the sal es
14 well. He says it was hugely useful. 14  process. They want to elimnate
15 It gave us a level of insight that we 15 Appian before they even get a chance
16 didn't have before. W could back up 16 to show up. That's one of the reasons
17 clains, and he explains even why. He 17 why direct conpetition doesn't even
18 said: Before we had sone anecdotes, 18 tell the whole story because they are
19 but now, this gave us the details. 19 elimnating Appian before they can
20 That's why it nmattered. He said 20  show up.
21 it's like having access to the bl ack 21 There are ot her docunents.
22  box. 22 Look, they're saying, they are
23 Remenber? M. Davison called it 23 delivering information. This wll
24 a black box too. He knows it has 24  help you fend of f Appian. You
25 val ue because now you can get in, you 25 couldn't have delivered this at a
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2 better tine, they say inthis e-mail. 2 Wll, sinple, ladies and gentl emen.
3 It's great. M. Trefler hinself 3 If you could Google this, why did they
4  says, yeah, well, Rabobank woul d val ue 4 do all of this?
5 this information. 5 Dr. Cole explained why. That's
6 Project Qrush, | ook at what 6 the only way they could get it. They
7 M. Baril says. This proved to be 7 had to go find someone who wasn't
8 incredibly useful. 8 loyal. They had to get it fromthe
9 Their experts say, oh, it's 9 protected Forum and they told you it
10 trivial. |It's useless. 10 was hard to get. They had to get it
11 Look at what they say in the 11  through Zou.
12  contenporaneous instant nessages. It 12 Now, the definition that
13 is extrenely hel pful having access to 13 Judge Gardiner read you of
14 the system M. Baril. 14 msappropriation, it's detailed. You
15 Even M. Le explains howit's 15 can go through it, but you'll note it
16 valuable. 1It's |like the anal ogy of a 16 tal ks about acquisition of a trade
17 test drive of a car. Ch, you can 17 secret, disclosure of a trade secret,
18 read. You can watch a YouTube video. 18 use of a trade secret.
19 It's a personal experience when you' re 19 They nmet all of these criteria,
20 actually driving the car. That's when 20 both Pegasystens and Zou in nultiple
21 you can poke and prod, test, really 21  subcategori es.
22  know what the trade secrets are. 22 And focus al so on inproper neans
23 Now, what about the part about 23 | told you about earlier, right? And
24 it not being generally known or 24 this is that instruction. Just about
25 readily ascertainabl e by proper names? 25 all of these apply. Theft,
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2 nisrepresentation, use of a conputer 2  happened.
3 network authority, breach of a duty to 3 They sent all their people. You
4 maintain secrecy. Espionage. They 4  know, Ms. Louis, apparently, they said
5 are calling them spies. 5 wasn't there. M. Bixby,
6 Now, what did they do with this 6 M. Schuerman, they are all there.
7 information? Dr. Marshall took you 7 And renenber, they are asking
8 through this, right? Renmenber what he 8 Rchard. They want R chard's advice.
9 said. 9 Wat opportunities are we m ssing?
10 He's also got a Ph.D., one 10 Wiat should we build? They viewed him
11 Ph.D., the one he spent years getting, 11 as the expert.
12 seriously. He worked all over the 12 Wiat did Dr. Marshall tell you?
13 industry, lots of experience in 13 He told you these changes were
14 software. He was the guy at Gartner 14 critical because, otherwi se, they are
15 who was in charge of nobile and client 15 going to go the way of Lotus 1-2-3.
16  conputi ng. 16 He went through all of these
17 Rermenber ? Pega t hensel ves went 17 videos, 123. You saw how he had
18 to himfor advice when he was at 18 nmenorized all those videos. He could
19 Gartner. They had a strategy day. 19 tell you everything that was in every
20 Look at what they said: W want to 20 one of them
21 get Rchard s views. Wat nust Pega 21 And he told you they nade
22 do? 22 inprovenents in all these five areas,
23 They didn't go to ask 23 three of which cone under ease of use.
24 Dr. Easttomor M. Pinto. They went 24  And he told you, you know, it's the
25 to Dr. Marshall before any of this 25 what versus the how It's the video.
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2 It's the live access. That enabl ed 2 narket |eadership |evels of ease of
3 themto poke and prod, really learn 3 use of these other key areas.
4  how all of this worked. 4 Their own custoners were telling
5 And he took you through why ease 5 them Pega is very conplicated. The
6 of use nattered so much because Pega, 6 product was sold as sinple, but it
7 remenber, they were the platformthat 7 isn't at all. You saw all what their
8 was old, clunky technol ogy. Appian, 8 customers had to say.
9 renenber what they keep saying, 9 M. Schuerman, he admtted. He
10 Project Qush, intuitive, intuitive, 10 said: W decided to focus on this
11 intuitive because Appian was the 11 based on the honest feedback from our
12 rmodern, streamined platform 12 clients.
13 Pega knew this. Look in their 13 So what did they do?
14 e-mails right fromthe beginning. 14  Dr. Marshall just went through this.
15 M. Petronio saying: Appian, it's 15 | won't do it again in detail, but
16 easy to use. That's the key criteria. 16 just to remnd you.
17 He even tal ks about creating 17 Smart Services, they didn't have
18 data types, CDIs. He tal ks about the 18 it in 6.3. They come and they tell
19 shapes. You don't need to know our 19 you, oh, you know, we just sort of
20 net hods. 20 kind of had it. W just made it nore
21 That's why Pega was so 21 visible.
22 conplicated. You couldn't use it 22 Dr. Marshall, renenber, he went
23 without knowing all of their methods, 23 through every platform every version.
24 the opposite of intuitive. They 24  He looked at exactly what was there
25 recogni zed thensel ves, they're not at 25 and wasn't there, and he told you they
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2 added it in 7.1. He showed you in the 2 should operate? Look at what they
3 actual platformhowit conpared the 3  say.
4 old version with -- you could program 4 Is it therein 6.3? No. Is it
5 it, but it's alot of work, very hard. 5 therein 7? Yes.
6 You need to know our methods, and the 6 Even M. Bixby, you know, while
7 sinplified, streanmined version. 7 dancing around and trying to say, oh,
8 Where did it come fron? 8 we sort of had it, we kind of had it.
9 Renenber, they had videos. W showed 9 Heultinmately admts they weren't in
10 you videos where Zou was expl ai ning 10 6.3. They were in 7.1. Ch, yeah.
11 the Snart Services. And then Kerim 11 Ease of editing. Again, we went
12 Akgonul, he has that neeting with Zou 12 through, Dr. Marshall, all of the
13 and then he circul ates screenshots to 13 platforns and he told you how
14 everyone off the Smart Services in 14 inportant this is because devel opers
15  Appi an. 15 are working on this all the tine, day
16 And the sinmlarities 16 in and day out. Single button nmakes
17 Dr. Marshall was show ng you, 17 all the difference, huge economc
18 remenber, how do they end up? There's 18 val ue.
19 Appian and there's Pega. Now, they' ve 19 Remenber, he showed you there
20 all got the same key attributes, send 20 was a video with M. Zou showing it to
21 e-mail, create PDF, add attachnent, 21 M. Akgonul where he goes, oh, no,
22 post to feed. That's where they end 22  because he made a nistake and then he
23  up. 23  shows how they fix the m stake.
24 And what do they say in their 24 And then where do they end up?
25 own docunent about why custoners 25 Appian, Pega, and he told you, | know
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2 this is in the devel oper because | 2 of themand checked, but they added in
3 checked it. | went through the 3 7.1. They keep refining it to keep up
4 versions when | created anot her 4  with Appian.
5 identity account to check. It's not 5 V¢ saw themin the videos.
6 there, | tried that, no matter what 6 Renenber, here is M. Akgonul, another
7 everyone else said. He didn't just 7 little taste just to remnd you of the
8 tell you. He showed you. 8 videos.
9 Even M. Bixby, he doesn't 9 (Vi deo pl ayed.)
10 dispute they added an editing button 10 MR MANG: They are saying, oh,
11 in 7.1 1 11 we already had CDTs. W had them
12 Wiat about custom data types? 12 since the early 2000s. Wy we woul d
13 Renenber, Dr. Marshall said that this 13 care about Appi an?
14 is conplicated, and it is. But it's 14 Then why is M. Akgonul trying
15 very inportant because it's how the 15 to find out all about it?
16 data is managed. It's a huge 16 Look at what happens in their
17 difference for the people on a 17 own internal docunents. He sends
18 day-to-day |evel. 18 screenshots, remenber, of Snart
19 VW' re not sayi ng Appi an invented 19 Shapes. Look at what he does with
20 this. But he shows how you depl oy and 20 (Drs. He's sending around those
21 use (DIs in a BPMplatform That's 21 screenshots too. They had that
22  where Appian was innovative and ahead 22 neeting the next year in February with
23 of the curve. 23 the 222 slides.
24 And they weren't there in 6.3. 24 Look at what some of them say.
25 He knows because he went through all 25 Data nodel s, Appian, you define your
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2 own CDTs. They provide all the 2 no evidence that they ever |ooked at
3 details. |If they had this since the 3 Appian for inprovenents. Wat do you
4 early 2000s, why are they doing all 4 call this?
5 this? 5 And Dr. Marshall told you about
6 Look at how they study it, slide 6 the striking simlarities on where you
7 after slide after slide studying 7 end up. Renenber, he told you. It's
8 Appi an CDITs. 8 not about first nane, last nane. |It's
9 Wiat about Project Cush? It 9 not about which colums you put
10 has a whol e section on this, on CDTs 10 together. |It's about denonstrating a
11  in Appian. 11 concept. Before this was conpli cated,
12 And what do they say at the end 12 fragnented. Nowit's logical, the way
13 of it? They show a screenshot of it 13 a hunman brain thinks. That's why
14 and they say: D scuss inprovenent to 14  devel opers can nanage the data. |It's
15 data nodeling with product managenent, 15 easier.
16 status conpl et ed. 16 Thei r own upgrade document Pega
17 They want you to believe we 17 7 explains it. They say now we've got
18 would never look at this, we had this 18 this new data nodel and this makes it
19 since the early 2000s. Are they 19 faster and easier. They are telling
20 telling you the truth? 20 you, no, we didn't change anything.
21 Look at what they say about 21 Social. Now social and nobile
22 Project Qrush. They say: Feedback 22 are very interesting, |adies and
23 delivered to product mnarketing, 23 gentlemen, because they say to you,
24  inprovenents underway. And they woul d 24  oh, look, we were already working on
25 have you believe Dr. Easttom says, oh, 25 this. And yeah, they were, but they
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2 weren't succeeding. 2 They are working with Zou. He
3 That's the whole point. And 3 had Appian's docurentation before they
4 they took specific features fromus 4  made the change. The to-do neeting,
5 for that reason. 5 right? It's all about application
6 O social, they were very basic. 6 enhancenent on social and Tenpo
7 Appian had the innovative approach 7 docunents.
8  here. 8 Here he is sending the
9 They knew it. Look at their 9 confidential docunentation fromwithin
10 internal docunents. Socials are hard 10 Forum See, it says right there,
11 to do for us. W admt it. M. Garg, 11  Appian 6.7 docunentation.
12 she adnits, we only had basic 12 And then remenber how, renenber
13 commrenting capabilities, stuff that's 13 howtheir experts say to you: Appian
14  been around for a long tine. 14 is terrible. Appian is not the
15 Wiat did Appi an have? 15 leader. Wy would we | ook at Appian?
16 Qut-of-the-box integration of work 16 Look at what their own docunents
17 lists and social. There's a note. 17 fromthe times say. They're talking
18 Dr. Marshall |ooked through all of 18 about 7.1. Qeat job, everyone. This
19 themand he tells you, it showed up 19 solution allows us to conpete with
20 after Zouin 7.1. Were did it come 20 other leaders |ike Appian Tenpo.
21 fron? He sees it. 21 The Wy Upgrade docurrent
22 He doesn't just tell you. He 22 explains it. 7.1, got sonething new
23 showed in the platform |ook, here it 23  Here's why you shoul d upgrade, soci al
24 is. Here's where it shows up and he 24  collaboration, fully integrated.
25 tells you where it all cane from 25 Renenber, that's what
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2 Dr. Marshall is enphasizing. Now 2 withit.

3 they've got this out-of-the-box 3 Now, on nobile sane story. They
4  capability. 4 weren't a leader before, Ms. Louis

5 You know where that cane from 5 admits that. Pega was basic.

6 W should create a viewjust like this 6 Rerenber, they were using third

7 and shipwithit. That is what they 7 parties at Sencha for a Band-Ad
8 did after studying Appian Tenpo in a 8 solution. So Appian was way ahead.

9 live nmeeting with M. Zou. 9 Qut - of -t he-box sol utions, what
10 And M. Bixby? Yeah, he admts 10 did they say thensel ves about their
11 it. The social view, that's part 11 nobile? Never depl oyed even by a
12 of 6.3? No. M. Garg is saying add 12 custoner in the pre-Zou era.

13 it? Yes. She nakes that suggestion 13 And agai n, remenber, they are

14 right after attending a neeting with 14  saying Appian was terrible and why

15 Zou? Yes, correct. 15 would we look at Appian. Look at what

16 You can see where it cane from 16 their document says: Appian was the

17 And he admts it, one of the 17 first nover to the nobile as a BPM

18 inprovenents in 7. Renenber, they're 18 provider.

19 saying, no, no, you now, we already 19 So their own cont enpor aneous

20 had everyt hi ng. 20 docunent, that's what it says.

21 Look at what he admts. One of 21 And think about their mndset,

22 the inproverments they made was 22 their mndset. This is the

23 out-of-the-box integration of work 23 information they were getting froma

24 lists into the social feed. That's 24  Gartner person who M. Trefler said he

25 what Dr. Marshall said. He agrees 25 had a lot of respect for. They were
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2 being told Appian's nobile was 2 Pega 7. You wouldn't just say they

3 available and better than theirs, so 3 nmade an upgrade if it wasn't true, no.
4 they were worried about this. 4 Dr. Marshall told you why all of

5 And Dr. Marshall went through 5 this matters, because it's key to the

6 themall, explains to you, no 6 architecture and design. They would

7 out-of-the-box capability before or 7 have gone the way of Lotus 123.

8 after Zou, prebuilt configuration 8 That's why that's so critical.

9  out-of -the-box. 9 And remenber, Dr. Marshall told
10 Their own software says inside 10 you, they kept doing this all
11 of it: Nowin Pega 7, no 11  throughout the Zou era. Renenber,

12 custonization required. 12 later he showed you sone exanpl es.

13 Wiere did it cone fron? Their 13 Here's Ben Baril working with
14  own neeting mnutes. Renenber that 14 M. Barak in 2019, product managenent
15 rmeeting with M. Trefler, they are 15 people. They're talking about, oh,

16 doing a conparison of Pega and Appi an 16 what el se can we do? Yeah, here's
17 nmobile. They said, oh, no, no, we 17 what we can do on integration. Can |
18 would never look at a conpetitor. Do 18 play with it a bit.

19 you believe that? 19 The people in India, remenber
20 Their own operating docunent 20 what they are studying. They're
21 says, now, Pega 7, post-Zou, no coding 21 take-away is fromour study of Appian,
22 required, exactly what Dr. Marshall 22 which they got using all those
23 told you had cone from Appi an. 23 cousins's credentials from Appi an
24 And M. Bixby, he agrees, yeah, 24 Dbusiness partners. Can we do this,

25 they're saying no coding required in 25 can we do that, and reach our
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2 platforn? 2 hinself says: |'ve seen evidence that

3 Now, they admt that what they 3 suggests that Zou did things for which

4  were doing was wong, at |east 4  he was not entitled.

5 sonetines. And let's |ook at that 5 Interesting fact, Ben Hoffnan,

6 evidence. 6 we played his deposition. He showed

7 Look at what M. Trefler says. 7 up after the Zou stuff, and he worked

8 And we danced around a little bit, but 8 in conpetitive intelligence. He

9 | played for you his sworn deposition 9 didn't know about the Zou stuff,

10 testinmony where he says: | don't 10 right?

11 think it was appropriate to hire 11 But | ook at what he said: DOd

12 Zou -- tal king about Petroni o. 12 you ever try to contact someone about

13 Wiy not? He didn't check he was 13  Appian software? No, because |

14 fully clear. 14 wouldn't feel confortable doing that.

15 | saidto him | just want to 15 It woul d be stepping over ny personal

16  understand what your testinony is 16 ethical boundari es.

17 going to be at trial. You re not 17 He doesn't even know they'd

18 going to show up and say, no, no, it 18 already done it. Do you want know how

19 was appropriate. This was all fine? 19 pervasively they were using this

20 | wouldn't say it. 20 stuff, why it was gold dust? Even

21 That's their CEQ You have to 21 this guy, we showed you his

22 decide if this was right or not. Take 22 deposition, was circulating the

23  his word for it. 23  Zou-created docunents. He just didn't

24 He did have access he was 24 know where they'd conme from

25 permtted to share. M. Trefler 25 M. d eksiak, who worked on the
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2 Census opportunity, you know, he 2 with himfromenpl oyer to enpl oyer.

3 talked about his grand idea that he 3 He admts it was associated with

4 got to access government systens, just 4  Serco. Yeah.

5 like M. Zou had for Appian. Veéll, 5 And we say to him Can you use

6 what if someone offered you nmoney to 6 your enployer's property to nake noney

7 let themuse your credentials? 7 on the side? And he adnits, no.

8 He says: | would have reported 8 Even he, on sone |evel, knows

9 themto the US Department of Commerce. 9 what he did was wong.

10 So these are their own 10 What about the later stuff?

11  enpl oyees. 11 well, M. Trefler, is this okay what

12 Wiat about M. Zou? You know, 12 M. Baril is doing? And he says, no,

13 M. Zou, he doesn't want to cone 13  he shoul dn't have done it.

14 straight out and say, what | did was 14 Maski ng your identity --

15 wong, but he cones pretty close: 15 remenber, that's the phrase fromthe

16  Even using your personal |aptop, you 16 Code of Conduct -- isn't that exactly

17 only had credential s because it was 17 what these guys are doing? Yes, they

18 through your enpl oyer, right? 18 shouldn't have done it.

19 He said: Yeah. 19 Take his word for on whether it

20 W said: You only got access 20 was right or wong on that issue.

21  because you were working on governnent 21 Wiat about all the cousins of

22 projects for all these governnent 22 M. Sarada, right. He was using the

23 contractors? Yeah. 23 purloined credentials. Shouldn't have

24 He admits that his user ID, 24 done that either.

25 which was the sane throughout, noved 25 Even the peopl e down in India,
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2 you know, Vijay Vaddem remenber, 2 gentlenen, we can look at that all day
3 ladies and gentlenmen, you know, these 3 long, there's nothing about the trade
4 are the people who they decided to 4 secrets that we know cane from Zou.

5 discipline. Not the people sitting in 5 Look at the exanples. This is
6 America, the Treflers or Schuernmans. 6 what they showed you. They said,

7 It's these guys. Even he adnits, 7 yeah, we knew about KX Systens.

8 shouldn't have done it. 8 So what? W don't claimthat
9 Wiere does the buck stop, with 9 was a secret.

10 the nman who sets the culture and the 10 They say, oh, you know, we knew

11 tone of the conmpany, Paul Foon, right 11 that they | acked AES.

12 there. He's responsible for this 12 Wio cares? That's got nothing

13  schene. 13 todowth the issues in the case. |If

14 Now, what do they say to defend 14 there was, they woul d have shown you.

15 against all of this? They are going 15 There's nothing in those documents on

16 to talk about that, and then I'l|l cone 16 these trade secrets.

17 back again and I'll talk about it 17 Here's another one. Al they

18 nore. But let ne give you a preview 18 knew about was that there's kdb+. So

19 e thing they say is they say, 19 what?

20 oh, you know, nothing to see here. W 20 M. Schuernan, he basically

21 already knew all of this. 21 admtted all of this. He showed you

22 Ckay. Show me. Were are the 22 these two docunents, but they don't

23  docurent s? 23 tal k about the checkpointing settings.

24 They showed you this one 24  Nope, they don't.

25 document from2010. Well, ladies and 25 W asked him you know, what
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2 about unified managenment chart - nmaki ng 2 anything in those ol der docunents
3 issues, what is your basis for saying 3 about these specifics on chart types,
4  we knew about this? 4 do they? No, he admts it.

5 And what does he explain? He 5 They didn't know this before,

6 says, well, we were maki ng assunptions 6 you know Wiere did you get it fron?

7 that Appian had these limtations 7 M. Zou could run at our behest, he
8 because we tal ked about oursel ves and 8 adnits it.

9 we weren't hearing anything back from 9 You know where this canme from
10 the market. 10 Those docunents they are show ng you,
11 | mean, that is how tenuous 11 the predocunents, what about process
12 their argument is when they say, we 12 ID did you knowthat? No, we |earned
13  knew about all of this. 13 that from Zou, too.

14 And we point out that they're 14 Then you have Dr. Easttom
15 going to say, so this is just 15 Let's spend a nonent on him
16  assunptions because you didn't have 16 Renenber, this is a guy who says to
17 access to the live running version? 17 me: | was working full tine, 60 hours
18 And he says, yes, we did. 18 a week, and in the sanme three-year
19 And then after you got the 19 period, fromonline universities, |
20 access, then you no longer had to rely 20 got nyself three Ph.D.s and a naster's
21 on the site because you could see it? 21  degree.

22 He adnits it, yes. 22 Wio do you think is credible

23 And he did this on all of these 23 here? Is it this guy or Dr. Cole?

24 issues, right? He tal ked about chart 24 "Il leave it up to you.

25 types: Wll, you know, they don't say 25 Look at what else he said on the
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2 topic of his credibility, you know, he 2 answer, absolutely. |Is this still the
3 says: |I'mindependent. |'mnot here 3 conduct you' d expect froman expert
4 to help Pega. |'mso independent | 4 coning to testify in court? Have you
5 don't even talk to anyone at Pega. 5 ever seen anything |ike this?
6 Look at what he says: Using 6 Look at what he then says, he
7 fake nanes, is that all okay? 7 says to you: Al of this information
8 He says: | don't know of a 8 is out there, it's on Google. There's
9 standard it violates. It's well 9 no secret. You know, | did web
10 wthin the bounds of proper 10 searches, found everything before ny
11 conpetitive intelligence. 11 coffee got cold.
12 Dr. Cole said the opposite. Wo 12 Ckay. Geat, Dr. Easttom Now
13 do you think is credible? 13 show ne. Remenber what the judge
14 And then, don't forget this, 14 said, don't rely on speculation, rely
15 ladies and gentlenen, he is the man 15 on evidence. Show re.
16 for Pegasystens. He fits with themto 16 Wiat does he show you? He shows
17 a T He hinself used a fake nanme to 17 you this docunent, nothing about any
18 try and get access to Appian, and it 18 of the trade secrets at issue. He's
19 got revoked right away because their 19 trying to throw up snoke.
20 security neasures are that good. But 20 Process nodel, Dr. Marshall told
21  he tried, and he knew that there are 21 you explicitly, yeah, process nodel,
22 Terns of Use that prohibited what he 22 that's not a secret. Social, well,
23  was doi ng. 23 it's actually a part of the
24 He made a fal se representati on. 24  out-of-the-box, integrated business
25 He violated the Terns of Wke. H's 25 rules, process registry, who cares?
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2 It's not show ng anything. 2 inprovenents were nade in the versions
3 Renmenber, he's saying, this was 3 of the Pega platform
4 all out there throughout the tine 4 So, you know, renenber, this is
5 period. This docunent, what he showed 5 a tech conpany, Pega. These are their
6 you, renenber what you were instructed 6 own products. Wat's the nost basic
7 by the Gourt, this is for the purposes 7 thing they could have done to try and
8 of what was in the public donain five 8 prove their case? Get someone to
9 nonths ago. 9 study the platformand say, |'ve
10 So they want to say from 10 looked at the platform | can tell
11 Dr. Easttom oh, all of this was out 11  you none of this stuff was here or
12 there, no secret. Well, two answers: 12 this stuff was there before, right?
13 (ne, then, why were you doing all of 13 That's how you tell, you | ook at
14 this; and nunber two, show ne, where 14 the platform Wat did PFinto do?
15 is it? They haven't shown you a 15 Look at this. He did not build
16  thing. 16 in any platforns. Wy do you think
17 M. Petronio, he told you, | 17 they didn't have himdo that? I|f you
18 know how to use Google. | was keepi ng 18 want to conpare Marshall and Pinto and
19 up with the public sources. Wasn't 19 decide who you want to believe, who
20 enough, it wasn't what he needed. 20 did the work?
21  Rerenber, he wanted the access. 21 Notice all those details |
22 Then we have M. Pinto, don't 22  showed you, smart shape, CDTs, and you
23 forget M. Pinto. Remenber, he's the 23 renenber the level of detail
24 guy they hired to rebut Dr. Marshall. 24  Dr. Marshall -- and not just in the
25 That's his own job, right? Say no 25 opinions, he explained where it came
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2 from howit works. He showed you the 2 Dbelieve between these two experts,
3 inages in the platform 3 credibility.
4 Wiat did M. Pinto give you? He 4 Then they say, oh, you know,
5 gave you a picture of a see-saw. This 5 there are these VASP Agreenents.
6 is what he gave you, and he says, oh, 6 Renenber, they showed you all these
7 you know, features and functions 7 blank tenpl ates. Zero evidence of
8 versus usability and you' ve got to 8 anything that happened in the narket,
9 pick one or the other. 9 zero evidence that any of these trade
10 Maybe that's how it works in 10 secrets were ever discussed in any
11 Pega. That's not howit works in 11 nmeeting with anyone.
12 Appian. That's the whol e point. 12 But what do they say? Wll,
13  Appi an showed you can have bot h. 13 M. Ross explained what this was all
14 That's why they cane to Appi an. 14 about. Look, these VASP Agreenents,
15 O the specific issues 15 they're just so that sone of Appian
16 Dr. Marshall tal ked about, he's the 16 partners, they build sol utions using
17 guy there to rebut Dr. Marshall. He 17 Appian, they wanted to be able to
18 gave you nothing. Wy? 18 market their sol utions.
19 He al so says, renenber, he says, 19 Zero evi dence of any Appi an
20 oh, no one would | ook at Appian. W 20 trade secret being disclosed. And by
21 said, well, what about docunent after 21 the way, these are not the agreenents,
22  docunent where they're | ooking at 22 just to be clear, that relate to the
23  Appian to consider inprovenent? He 23  work Zou was doing. These are
24 admts, yeah, you showed ne that. 24 separate, unrel ated agreenents that
25 You deci de who you want to 25 happened to be with other business
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2 partners. 2 he was an authorized user who was
3 And even those tenpl ates that 3 given free trial to use on his own
4  they showed you, the unsigned ones, 4 conputer. It was their |awer, Pega's
5 look at them they're full of 5 lawyer who told you that. That was
6 restrictions and protections. nly 6 their defense.
7 naned users with a need to know and 7 Wiat did you hear fromM. Zou?
8 are subject to binding agreenents can 8 | didn't have a free trial. | never
9 have access. Anyone who is getting 9 used a free trial.
10 access has to agree to the Terns of 10 Here in openings, we | awers, we
11 Use. 11 nade pronises to you. And then with
12 M. Ross told you that, too. 12 the evidence, we've got to prove those
13 In these agreenents, there are 13 promses. Renenber, | told you the
14 confidentiality provisions, again, 14  docunents will guide you to the truth.
15 detailed protections of the kind you 15 That's the pronmise | made. This is
16 sawin the earlier agreenents. 16 the promi se that they nade.
17 They al so showed you tenpl at es 17 Here' s anot her pronise they nade
18 of Business Partner Agreenents, again 18 to you. Renenber, this slide from
19 unsigned, not a shred of evidence of 19 their opening? They said, oh, Appian
20 any trade secret ever being disclosed, 20 has terrible security. Look at all of
21  but sanme stuff throughout, all the 21 these users who they let into the
22 same protections, confidential 22  trial.
23 infornation. 23 Remenber, M. Ross | ooked at
24 Now, then in their opening 24  each one of these and expl ai ned them
25 statement, they said to you, M. Zou, 25 to you, look, all of these, he
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2 testified, yeah, | looked at the full 2 seethis. It's readily ascertainable
3 record and confirmed they're 3 to developers. Howcan it be a
4 legitimate users. ne wasn't, and 4 secret?
5 Appian security was so good we bl ocked 5 The judge has instructed you,
6 that one before access. 6 the nunber of users who can access
7 They can't show you one exanpl e 7 fromForumis not relevant to any
8 of anyone getting illicit access, 8 issues in this case. Wiy? Because
9 other than this. This was how tight 9 they are all under license. |If they
10  Appian security was. 10 are under license, that is how
11 Then, look at all of this. They 11 software conpani es protect thensel ves.
12 say, oh, it was software. How can 12 Nothing wong with that. Doesn't go
13 software be a secret? But their own 13 to whether it's a secret.
14 expert M. Pinto says, yeah, you can 14 And then what does M. Trefler
15 have trade secrets in the presentation 15 say about those agreements? He says,
16 there. 16 oh, they are garbage. They are
17 This is Pega's own docunent. 17 garbage, but he doesn't say that about
18 This is what they say about their own 18 their own agreenents.
19 software and docurentation. Look at 19 Their own agreenents, they're
20 what they say. It's confidential, 20 inportant to protect themfromagetting
21 subject to your license agreemnent. 21  sued.
22 That's what they think about their own 22 And, you know, what about all
23 software. 23 the fake names? Renenber, those
24 And, you know, when their 24  people, they had to check and agree to
25 experts say, oh, but devel opers could 25 the Terns of Use, no conpetitor
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2 access, every tine they | ogged in. 2 never made public because that
3 They say, oh, M. Petronio, he 3 protects our revenue.
4 wasn't very good. At the time, they 4 And then M. Akgonul says, oh,
5 thought he was great. N cely done, 5 you know, our platforns are so
6 JP. They used all of his stuff. 6 fundanentally different, we would
7 And then, you know, they attack 7 never |look at anything froma
8 M. Ross because they say, oh, you 8 conpetitor.
9 know, you're in deposition | ooking not 9 Ckay. Renenber what happened
10 at Appian materials, not at videos -- 10 when M. Baril told his product
11  because they hadn't given the videos 11  managenent col | eagues that, oh, you
12 to us yet -- just looking at the 12 know, | got access to an Appian trial,
13 attack docunents, we would |ike you to 13 they so nmuch interest that he sent
14  pluck out every trade secret then and 14 this nene fromArrested Devel opnent
15 there. 15 say, oh, |'ve nade a huge m st ake
16 And M. Ross explained it, | 16  because now everyone wants to know
17 haven't seen the videos. | need the 17  about Appi an.
18 videos to be able to know what 18 They want to tell you they had
19 happened here. And he explains it, 19 nointerest inthis, ook at what
20 when | reviewed the videos, then it 20 their own document says.
21 was very clear exactly what happened. 21 And the people in India, don't
22 O our docunentation, was it 22 forget them They're sharing around
23 nade public? Yeah, in 2017, sone of 23 all of this Appian information.
24 it was, but not all of it. The 24  There's M. Bixby responding:
25 platformwhere the key secrets reside, 25 Excellent. Thanks for sending this.
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2 Anything we could use in 8.67? 2 this, it's onthemto prove that, and
3 Let's tal k now about the 3 they have to show any expenses to be
4 calculation of damages. 4  deducted. Mery inportant point.
5 M. Ross told you about why this 5 How does that work as a
6 hurt Appian so much, right? It's the 6 practical matter? |'mgoing to show
7 gold dust they used conpeting agai nst 7 you an illustration of that.
8 us and they can steal our secrets to 8 So Appi an has the burden of
9 inprove their own platform 9 showing Pega sales, right? So here
10 And here's a very inportant 10 are the custoners. Here are the sales
11 point, ladies and gentlenen, now the 11 Pega's naking. W& got to show that
12 judge has expl ai ned once we' ve shown 12 and M. Mal ackowski did.
13 that they m sappropriated our 13 Pega then has the burden to
14 infornation, what's the burden on us? 14  show, you know, there's sone part of
15 V¢ have to show, by the greater 15 this that's untainted by the trade
16 weight of the evidence, Pegasystens's 16 secret, so we should take that out.
17 sales. W've just got to showthe 17 So when you see in the graphic,
18 sales that they nade. The burden is 18 okay, if they can show that, you take
19 then on them 19 that piece out. But everything that
20 Pegasystens has the burden to 20 is then left, where does that go.
21 show that any portion of their sales 21 That is the unjust enrichnent
22 were not attributable to the trade 22 damages back to Appian; so that is how
23  secrets. 23 this is supposed to work.
24 So if any of their sales that 24 Now, what did M. Ml ackowski
25 they say were innocent, untainted by 25 tell you? He calculated -- | ook,
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2 there's a couple of ways you can | ook 2 oh, use this infornation, we'd never
3 at this. 3 use this information.
4 O direct conpetition, if you 4 So renenber, they' ve got to show
5 just look at those opportunities, here 5 you if any of their sales are innocent
6 are the inportant nunbers. W'll nane 6 and untainted, right?
7 sone of these later. 7 So what are their favorite
8 He said $479, 029,000, that's a 8 exanples that they say were innocent?
9 direct conpetition nunber. But if you 9 They didn't give you nunbers on any of
10 look at the platforminprovenents, 10 them but let's just look at a coupl e
11 then the damages nunber for unjust 11  of them
12 enrichnent, $3, 032,847, 000. 12 They said that the Census
13 And let's not forget about 13 project, innocent and untainted.
14 M. Zou, right? H's nunber, 23, 608. 14 Wiat did M. deksiak say? He
15 Ckay. How does he get there? 15 said while he's working on Census
16 So on the direct conpetition, he 16 project, he's downloading all the Zou
17 looked at the nunber of competitions, 17 materials. He says that it's an
18 he told you in detail, 18 interesting war chest of materials,
19 M. Ml ackowski, about why this was 19 the stuff from Zou, while working on
20 all infected. 20 Census. He is working wth Lockheed
21 Use your own ego. If you know 21  Martin on this.
22  your eneny and know yourself, you will 22 He says: |'mfamliar with all
23 not be inperiled in a hundred battles 23 of this information. He says he's
24  or 202 battles as they say. 24 having continuous conversations wth
25 And remenber, they kept sayi ng, 25 Pega's conpetitive intelligence team
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2 while working on Census. Doesn't 2 So he sat there, oh, you didn't
3 renenber what they tal ked about. 3 find these docurents useful, did you,
4 And he says -- remenber, we went 4 in the conpetition, the Zou docurents?
5 through all of the people on Census 5 And |l ook at what he said. He
6 who were working with Zou? There's a 6 said: Yeah, you know, it was
7 whole host of them Louis, Bixbhy, 7 directionally hel pful.
8 Leon. And he says: D d you tell them 8 He admts it.
9 that they didn't bring infornation 9 Wiat about Amazon? Anot her
10 fromthis into the Census? 10 exanple they talk about. They were
11 He can't. He admts it. 11 sent presentations that Petronio put
12 And then, you know, he put up 12 together with Zou. M. Bearden
13 this report Census had prepared, and 13 connected these to the Zou work. They
14  we showed you other things even in 14 used it at Amazon, and they used these
15 that report that refer to the Zou 15  Appi an docunents.
16 work. But he says at the time Census 16 But |1ook at what the CEO of
17 drafted this, did they know about 17 Appian is saying: Wre we even aware
18 this? 18 this was happeni ng?
19 No, they didn't. O course 19 ' course Appi an was taken by
20 there's no reference in the report. 20 surprise. They didn't know about what
21  You can see how that sale was tainted. 21 the other side had.
22 Then renenber this? M. Kay at 22 And | ook, what was Anazon then
23 the end asking his own witness 23  expressing concerns about
24 questions. He wanted to kind of seal 24 infrastructure? Were did all the
25 the deal. 25 trade secrets go to? That wasn't
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2 untainted. 2 But even after he does those
3 Then M. Mal ackowski, it's not 3 bogus deductions, their own expert is
4 on himto do the revenue deducti ons, 4 saying it should be $187 mllion in
5 but he does them because he's being 5 danages to Appian. You know, if there
6 thorough. That's the nunber he gets 6 is afloor, that's what their own
7 through the cal cul ation, $479, 029, 000. 7 expert says, but it's bogus
8 Their own expert, he says, well, 8 deductions.
9 you know, there are a couple of other 9 These are the categories of
10 adjustrments | think you' ve got to 10 costs that M. Ml ackowski deducted,
11 neke. You' ve got to take out 11 just so we're clear, same ones that
12  incunbency |like Bank of Anerica 12 their expert did.
13 because there's no way Appi an coul d 13 Now, let's tal k about the real
14 win it once you re an incunbent. 14 issue here: The product inprovenent
15 You saw t he docunents, fight of 15 category. You know, M. Ml ackowski
16 our lives. Those are real 16  went through the revenues. He talked
17 conpetitions. The whol e reason 17 about how he -- he was very
18 they're on our list is because one of 18 conservative. He elininated revenues
19 the other conpany's systens identified 19 for contracts that closed before Zou
20 it as areal conpetition. That one's 20 even if the revenues cane in |later on,
21  bogus. 21 right?
22 Then he said customers 22 So he took those revenues and
23 specifically -- that's why he's taking 23 then he deducted the appropriate
24 out things |ike Rabobank, nothing to 24  expenses that are tied to that
25 do with the trade secrets. 25 revenue. And renenber,
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2 M. Ml ackowski specializes in trade 2 msappropriator and you spend all your
3 secret and intellectual property 3 noney, then there's nothing for the
4 calcul ations. 4 victim If you save $5 billion, same
5 Their expert M. P att, he said: 5 situation, they can have $5 billion.
6 Maybe | did one or two cases many 6 Does that nake a nonent of sense
7 years ago. 7 to you?
8 Wio do you want to go with? 8 Pega is hiring the Goo Goo
9 And he cane to the nunber 9 Dolls. If they are hiring Train, oh,
10 finally, $3,032,847,000. Remenber 10 it's fine. Spend as nuch as you can.
11  now, again, the burden's on them |If 11 Don't leave anything for the victimto
12 they want to show you some of those 12 recover. That's not how this can
13 sales were innocent, right, because 13  work.
14 it's about sone other feature than 14 M. Mal ackowski gave you the
15 ours, they have to show that. 15 right cost deduction. These are the
16 Their expert M. P att, he said: 16 cat egori es he deducted, the same
17 | haven't even tried to do that. 17 categories that both experts used on
18 He hasn't even tried to 18 the snaller nunber, and he expl ai ned
19 apportion between things tied to trade 19 why that makes sense, right?
20 secrets or not. He didn't do that. 20 Because when you | ook at their
21 Al hedidis he said: Wll, 21 tax returns, they show a loss. That
22 you've got to deduct all the costs. 22 doesn't mean they didn't get a
23 But remenber what he said? He 23 benefit. They just took that noney
24 said: Ch, no, it's all dependent on 24  and redepl oyed it.
25 how much you spend. If you're a 25 So if you find there was
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2 msappropriation, they' ve got to give 2 definitions, but exerting control over
3 that back. You can't steal noney and 3 property in denial or inconsistent
4 then say, oh, sorry, | spent it. | 4 with the owner's right contrary to our
5 would rather call a doctor than give 5 terns. Exactly what they did.
6 it back to you. 6 Persons wi thout authority when
7 Once again, M. Zou, right, he 7 they know or shoul d have known t hey
8 also nade noney, $23,608. 19. 8 had no right, they absol utely knew
9 Now briefly, comng to the end 9 that. M. Baril sent hinself the
10 of this, let ne talk about the 10 terns.
11 Conputer Oimes Act claim This is 11 And property includes software
12 inportant, |adies and gentl eren, 12 just to round that out for you.
13 because we want themto be accountabl e 13 So clearly they satisfied all of
14 under the |aw for what they did, and 14 this and, of course, Appian was
15 it fit and satisfy the conputer crime. 15 injured. M. Ross told you why;
16 The question is: D d they use a 16  because when they have access, they
17 conputer network without authority 17 have insider know edge, they can take
18 after 2015 to obtain property by fal se 18 our stuff and inprovenent it.
19 pretenses or converting the property 19 So using all of this, ladies and
20 of another? Absolutely they did. 20 gentlenen, just guide you on the
21 Wiy? Conput er network just 21 verdict formyou' re going to have to
22 nmeans two conputers connected. 22 fill out at the end of this and tell
23 course they were doing this to get the 23 you what the questions you're going to
24 trial access. 24  get are.
25 Converting property, various 25 So you're going to be asked
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2 first on Gount 1, nisappropriation of 2 pay anything? There is no justice in
3 trade secrets, who do you find for? 3 the world that should allow for that.
4 Do you find for Appian? And | subnit 4 So what shoul d the answer here
5 to you your answer to that should be 5 be? It should be $3, 032, 847, 000,
6 vyes, find for Appian. 6 exactly what M. Ml ackowski
7 Then you'l| be asked: Is it 7 calculated. And I ask when you fill
8 just against Pega or agai nst Zou or 8 out the verdict form so there's no
9 both? Your answer should be both 9 confusion about nunbers or zeros, that
10 based on the record we' ve shown you. 10 you wite it out like that for
11 Then you' || be asked: Wat 11  clarity.
12 should the nunber be? And let me say 12 And as for M. Zou, we wote the
13 this, ladies and gentlemen. This is 13  nunber for himtoo, $23,608.
14 up to you. Ckay? You deci de what 14 Now, you will also be asked:
15 nunber you think is appropriate based 15 Ddthey act willfully and
16 on the records you have seen. 16 maliciously? And the standard there
17 But I would submt to you based 17 is very sinple.
18 on what you have seen, and renenber 18 WIIful is when they act without
19 the shifting burdens, it's their 19 regard to the rights of another
20 burden to show you any sal es they made 20 knowing that injury will foll ow
21 were innocent. Their own expert told 21 Malicious is when a party acts with
22 you he hasn't even attenpted to do 22 ill will or spite.
23 that. 23 The record |'ve just taken you
24 And this cost deduction, they 24  through shows that in spades for both
25 got everything so they don't have to 25 of them Let ne just show you
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2 one piece of evidence each to remnd 2 Find your verdict for Appian against
3 you. You know, |ook at what M. Baril 3 Pega. This was only agai nst Pega.
4  said about what Al an and Leon were up 4 And let ne be clear on the
5 to here. 5 danages here. W're not asking for
6 He said: They are focused on 6 our noney twce. kay?
7 destroying Appian, like naking it go 7 W ask for our damages under the
8 away for good. WIIful and nalicious? 8 WISAin the way | just showed, which
9 There you have it. 9 covers sal es.
10 Let ne say this, ladies and 10 But here, we want themto be
11 gentlemen. M. Zou, he's not a 11 held accountable in the eyes of the
12 crimnal masternind, no doubt, but he 12 law for having conmitted the conputer
13 doesn't get a pass. kay? Because 13 crimes that they did. W're asking to
14  remenber what he was doi ng, shoul der 14 award us $1 of damages to make the
15 by shoul der, he's working with Serco 15 statenent that they violated the | aw
16  and Appi an peopl e by day, and by ni ght 16  here.
17 he's selling these same secrets to 17 The actual damages, we're asking
18 which he has access, know ng he 18 all of that under the m sappropriation
19 shouldn't, to Pega. He doesn't get a 19 statute.
20 pass. WIIful and malicious conduct 20 Now, | adies and gentlenen, |et
21 for himtoo. 21 e end here. These are all the
22 And so both of those questions 22 witnesses we called in our case. |It's
23 you shoul d answer yes. 23 been a while so I'Il just remnd you
24 Then you wi Il be asked about the 24 of all of them And you wll see what
25 Conputer Orimes Act and you said yes. 25 arecord we laid before you.
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2 Wth all of the Pega enpl oyees, 2 just tell ne. Show me the proof.
3 we have taken you through M. Trefler, 3 Show e the evidence |ike we did here.
4 all the people in India, M. Petronio, 4 After you hear fromthem I'lI
5 all the product nanagerent people, and 5 be back. Hopefully it won't be too
6 of course, our experts, Dr. Cole, 6 late. Thank you for your attention.
7 D. Marshall, and M. Ml ackowski . 7 Thank you, Your Honor.
8 Al right? This sets forth for 8 THE COURT: Ladies and
9 you the record of the evidence, all of 9 gentlemen, we'll take a 15-ninute
10 the docunents, the contenporaneous 10 recess at this point and when we cone
11 docunents that will guide you to the 11  back, M. Frank will have the floor.
12 truth. 12 (Jury exits.)
13 And | will ask you when you 13 (Recess taken.)
14 deliberate on this case, right, when 14 MR FRANK:  Your Honor, let ne
15 you go back and finally talk about it, 15 ask you this. | guess we'll start up
16 | will ask each of you to be a warrior 16 at about 12:30. Wien did you want ne
17 for what is right here. Hold 17 to stop?
18 shadi ness and arrogance to account and 18 THE COURT: 12:35. No.
19 ensure that Appian is properly and 19 M. Frank, you've got two hours and
20 fully conpensat ed. 20 six mnutes, so.
21 And when you now hear fromthe 21 MR FRANK  So | know |
22 very fine | awers representing Pega 22 understand that, but presumably you're
23 and M. Zou, keep this in nind. 23 going to want the jury to take sone
24 Nunber one, then why did you do 24 | unch.
25 it? And nunber two, show ne. Don't 25 THE COURT: | guess it's kind
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2 of -- it's uptoyou. Do you want to 2 THE COURT CGFFICER Al ri se.
3 go all the way through to 2:307? 3 Pl ease be seated and come to order.
4 MR FRANK | doubt that's a 4 THE COURT: Al right. P ease
5 good idea. 5 bring the jury back in.
6 THE COURT: Do you want to take 6 (Jury enters.)
7 a break at some point in the mddl e of 7 THE COURT: Al nenbers of the
8 your or did you want to -- 8 jury are present. Everyone may be
9 MR FRANK: The alternative is 9 seat ed.
10 to send the jury to lunch now and then 10 M. Frank, the floor is yours.
11 | can nake an unbroken presentation. 11 MR FRANK:  Thank you, Your
12 | think that's ny preference. 12 Honor .
13 THE COURT: Al right. 1 don't 13 Good afternoon, ny nane is Bob
14  know what the cafeteriais like right 14 Fr ank.
15  now 15 | agree with M. Mangi about one
16 THE COURT CFFICER  Hardly 16 thing and that is that jury service is
17 anyone down at this point. 17 avital, critical part of our justice
18 THE COURT: Then we'll send the 18 systemin the sense that people cone
19 jury out for lunch early today, unlike 19 to this with different backgrounds and
20 other days, and reconvene at 1:15. 20 di fferent understandings, in the sense
21 MR FRANK: That woul d be fine. 21 that they pay attention and try to
22 Thank you, Your Honor. 22 reach a fair result, which is critical
23 THE COURT: Al right. W are 23 to the system
24  in recess. 24 Ve thank you for that. This has
25 (Recess taken.) 25 been a long time, and you shoul d know
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2 that it's appreciated. And I'm 2 facts in this case, what they show

3 speaki ng for everybody here. 3 what makes sense, and what doesn't

4 Ms. Spieth told you in her 4 nmake sense.

5 openi ng that you woul d see a | ot of 5 This case is an effort by Appian
6 drama, and she was right. You' ve seen| 6 to achieve in court what Appian has

7 a lot of drama. 7 failed to achieve in the narketpl ace,
8 But this is a trade secret case. 8 because Appi an's software doesn't have
9 I want to tal k about what the trade 9 certain of the product designs,
10 secrets are, whether they were secret, |10 product features that caused Pega's
11 whet her they were adequately 11 custoners to want to buy from Pega.
12 protected, whether there were real 12 And at a very high | evel, those
13 trade secrets in Pega's marketing 13 product features are the ability to
14 materi al s, whether the product changes |14 buil d applications that can serve tens
15 that Pega made were made just because |15 of thousands of people at the same
16 they were in progress or conpleted or |16 time without the slightest risk of
17 had been in Pega' s products for years, |17 failure or |loss of data.
18 or whether they are sonething that was |18 And the ability to construct
19 taken or stolen fromsome secret from |19 apps that work across an entire
20 Amazon [sic]. And | want to talk 20 enor nous busi ness that sells different
21 about commercial realties and how they |21 products to different people in
22 related to Appian's danmage claim 22 different locations and then allows
23 So | somewhat regret that | 23 you to expand that app to neet a new
24 don't have M. Mangi's flair, but I'm |24 situation, a new product, a new type
25 going to try to talk to you about the |25 of customer, a new location sinply by

Page 8172 Page 8173

1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)

2 | ayering on one thing on the top and 2 read it? | should just read it.

3 adopting -- inheriting everything else | 3 So during the time when you were
4 fromwi thin the system 4 at Appian -- this is Ms. Spieth asking
5 Now, as Appi an's own documnents 5 M. Hughes these questions.

6 establish, Appian |lost sales to Pega 6 So during the time when you were
7 because Appian's software didn't have 7 at Appian, at least for part of the

8 the capabilities and features that 8 time, were Pega and Appi an conpeti ng

9 Pega' s sof tware has. 9 for sales to the same custoners?

10 And that's not -- that's not 10 Answer: No

11 intended as a criticismof Appian's 11 Question: Pega and Appi an were
12 product. Appian is a successful 12 not conpeting for sales to the sane

13 conpany. There are plenty of 13 cust oners?

14 custoners who don't need what it is 14 Answer: Not for the same

15 that Pega brings to them but there 15 sol utions, no.

16 are also plenty of custoners who do, 16 Wre they selling different

17 and that's what drove Pega sal es. 17 sol utions?

18 Don't take ny word for it. This |18 Answer: Absol utel y.

19 is the testinmony of Edward Hughes. 19 Question: How so?
20 Josh, could we put that up? 20 Answer: If | could use a
21 This is fromhis videotaped 21 nmetaphor, it's alittle bit |ike
22 t esti nony. 22 trying to find a solution to
23 No, just the sound, Josh. Ve 23 conmuni cate to \Washi ngton from
24 can't put up the image. 24 Fairfax. Cne solution would be to
25 Do you have it or should | just |25 take the subway, one sol ution woul d be
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2 to take an autonobil e, another one 2 i dentify weaknesses in Appian
3 woul d be to wal k or take a helicopter. 3 sof t war e.
4 So are they conpeting? 4 And that, Appian says, were the
5 Vel 1, no. Appian and Pega have 5 trade secrets, those 6. And then
6 fundamental |y different technol ogies, 6 Appi an says that those 6 statenents
7 so it was a different way of | ooking 7 out of 21 were the cause of every
8 at a problemand solving it in a 8 single sale that Pega nade in
9 different way. 9 conpetition with Appian over a 9-year
10 Appi an and Pega are both BPM 10 period to 201 separate custorers.
11 conpani es, but their products are 11 Appian's claimis that every
12 designed differently. And to a large |12 single time Pega won, Appian,
13 extent, those design features are 13 Appian -- that is unjust enrichrent.
14 different and address different types |14 And the first question that
15 of customers and different types of 15 you' re going to be asked, or a
16 cust oner needs. 16 question that you' re going to be
17 Wien the drama and when the 17 asked, is: Does that, does that neet
18 si deshows and distractions are 18 the test of common sense?
19 stripped anway fromthis case, Appian 19 You' re asked that no sal e was
20 makes two extraordinary clains. Gne 20 attributable to any of the 15
21 claimis that 6 out of 21 statenments 21 statements in the Understandi ng Appi an
22 i n the "Understandi ng Appi an" 22 docunents or the other 8 statenents in
23 docunents and 4 of 12 entries in that |23 the 12 Chal | enges docunents.
24 "12 Chal | enges" docunent, that are 24 You' re asked to believe that no
25 referred to as nmarketing material, 25 sal e nade by Pega to any cust oner
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2 during an al nost 9-year period was the | 2 establish that the 6 of 21 statenents
3 result of the capabilities and 3 weren't trade secrets at all. They
4 qualities of Pega' s products or the 4 were facts that Pega knew, facts that
5 result of the different capabilities 5 you can see in Pega' s market coaching
6 of Appian's products or the result of 6 materials frombefore it saw, and
7 particul ar customer's needs. 7 trade secrets that Appian's own
8 You' re asked to believe that 8 enpl oyees were unable to point out
9 even clients who are using both Pega 9 during discovery in this case.
10 and Appi an, big, sophisticated clients |10 The -- Appi an now says -- Appian
11 who had their hands on both parties' 11 now -- sorry -- the other thing I'd
12 software, that they made their buying |12 like to ask you to keep in
13 deci si on based upon two-page nmarketing |13 consideration is that the marketing
14 docunent and not on their own 14 side of this case has said that
15 experience over a period of years with |15 sonmehow Pega di scovered weaknesses in
16 bot h conpani es' software. 16 Appi an' s product that Appian was
17 You' re asked to believe that 17 entitled to keep secret, was -- that
18 what Appi an says were trade secrets 18 Appi an was entitled to broadcast to
19 that were used in Pega' s narketing 19 the world the good things about its
20 materials and sales efforts were 20 product, but to take the things that
21 actually trade secrets as 21 wer e di sadvant ages or weaknesses or
22 di stingui shed from soret hi ng that Pega |22 absences of capabilities and treat
23 had in its narketing naterials before |23 themas trade secrets, keep themfrom
24 it ever met M. Zou. 24 their customers and that, they say, is
25 And the evidence is going to 25 extrenely val uabl e, that they coul d
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2 hi de the deficiencies in their 2 instantly becone -- it's product woul d
3 product . 3 have instantly becone obsol ete and,
4 And you're al so asked to ignore 4 therefore, every single sale that Pega
5 t he buyi ng deci sions of actual very 5 made to anyone, whether or not they
6 sophi sti cated customers. Arazon, 6 were in conpetition with Appian or
7 United States Census Bureau, 7 conpeting wth sonmebody el se for --
8 US Ar Force, Bank of America, these | 8 who had, gosh knows, what products
9 are sone of the smartest buyers inthe | 9 they were selling, that every single
10 wor | d. 10 sal e made by Pega for the next
11 And you're asked to believe that |11 eight years was attributable to the
12 two pages of marketing materials 12 information that they received.
13 caused themto nake million-dollar 13 According to Appian -- Appian
14 purchases or |arger. 14 asked you to conclude that, although
15 Now, that's the first 15 Pega was, in Dr. Marshall's words, a
16 extraordi nary overreach. 16 | eadi ng supplier of BPMsoftware in
17 The second is an even nore 17 2012 and al t hough Pega's sal es had
18 spect acul ar overreach, and it's an 18 been grow ng, as you' ve seen, on a
19 even |l ess plausible claim 19 steady, indeed, rapid basis for eight
20 Dr. Marshall testified and 20 or nine consecutive years up to then,
21 M. Mal ackowski relied on the 21 that Pega woul d have been unable to
22 renarkabl e statement that without the |22 sell anything to anybody substantially
23 information provided to M. Zou -- 23 and immedi ately and that the product
24 provided by M. Zou to Appian in 2012 |24 features that they point to were the
25 and 2013, Pegasystens woul d have 25 only drivers of sales.
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2 Qustoner rel ationships didn't 2 That shoul dn't have happened.
3 matter, product features didn't 3 I'mnot here to defend soneone
4 matter, just the points that Appian 4 msrepresenting their identity and
5 says Pega got and declares are the 5 using that to get sonething that they
6 driving force, that's what woul d have 6 coul dn't have ot herw se have gotten.
7 taken -- that you can attribute every 7 That was wong, and M. Trefler
8 single sale that Pega made for the 8 has acknow edged that it was w ong.
9 next eight years to information that 9 And all of the enpl oyees have been
10 was provided in 2012 and 2013, and 10 repri manded. Techni cal neasures have
11 I'"1l talk about that in great detail. 11 been taken to nake sure it doesn't
12 But | want to start first with 12 happen again. But none of that is in
13 what | respectfully suggest are 13 dispute, and I'mnot here to defend
14 intentional distractions in this case. |14 any of that.
15 No thanks, Josh. 15 But it's also not what this case
16 First, it's absolutely correct 16 is about. We're tal king about a
17 that between 2017 and 2019, ei ght 17 period of tine when Appi an had nade
18 enpl oyees of Pega -- Pega has 6, 000 18 free trials broadly available to
19 enpl oyees -- eight enployees of Pega 19 virtual Iy anyone who asked, anyone
20 obt ai ned copies of Appian's free trial |20 with a .edu address, whether they were
21 sof tware by msrepresenting their 21 a student or not.
22 identities. And in the case of the 22 They nade copies available to
23 I ndi an enpl oyees -- certain |ndian 23 IBM I BMand | BM enpl oyees who were
24 enpl oyees were getting copies froma 24 permtted to pass themaround to other
25 cousi n one of the enpl oyees. 25 | BM enpl oyees. |IBMwas at the time
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2 one of their principal conpetitors. 2 findings were fromthe free trials,

3 At the sane time, Appian had 3 whi ch shoul d not have happened, was

4 nmade a consci ous busi ness decision to 4 readi |y avail abl e at docs. appi an. com

5 make its docunentation available to 5 wher e Appi an' s docunent ati on was

6 anyone who wanted to Googl e t hat 6 pl aced -- was | ocat ed.

7 docunent ati on. 7 Now, there are two -- three

8 And they did that, because as 8 salient facts here.

9 Dr. Marshall, their expert testified, 9 e, Dr. Cole, their trade

10 they concluded that it was in Appian's |10 secret expert, did not identify any

11 interest, that it was beneficial to 11 trade secret that was obtained by the

12 Appi an to make that docunentation 12 use of free trials. That's not

13 avai |l abl e. 13 cont est ed.

14 And the decision was nade to 14 And he didn't because he

15 give real free trials, nake 15 couldn't, and he coul dn't because a

16 docunent ati on avail abl e, even though 16 very large -- he couldn't because free

17 conpetitors could see the 17 trials were being offered without,

18 docunent ati on. 18 without naterial limtations, except

19 And Appi an offered no evi dence 19 to Pega enpl oyees. |'mnot suggesting

20 of any information obtained in those 20 that that makes it right for the Pega

21 free trials that wasn't avail able 21 enpl oyees. It just -- the point is

22 right fromthe Appian website. And 22 that it's not a trade secret issue,

23 Dr. Easttomtestified, and wasn't 23 it's a bad behavior issue.

24 chal l enged, that everything in the 24 Second, M. Mal ackowski, their

25 menor andum t hat summari zed what the 25 damages expert, did not identify any
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2 damages arising fromthose -- fromthe | 2 to make or the next distraction that I

3 access to the free trials. 3 want to point to is sort of inpugning

4 And third, the proof in the 4 various of Pega' s enpl oyees,

5 pudding is that with respect to the 5 including, particularly, M. Trefler.

6 Conputer Oine -- the Virginia 6 In opening day of this trial and

7 Conputer Orines Act, Appian told you 7 for the next two follow ng days,

8 today that they were not seeking 8 three days in a row, M. Mngi spent

9 anynore $1 of danages. That's the 9 pages and pages of transcript

10 statute that applies to the behavior 10 cross-examning M. Trefl er about

11 that's in question there. And the 11 M. Trefler's use of the name

12 reason that they are only claimng $1 |12 "ascii0."

13 in damages -- M. Mangi's statenents 13 But what he didn't say this

14 not tothe -- to the contrary 14 nmor ni ng but which I"'mgoing to say now

15 notwithstanding -- is they didn't and |15 is that, first, M. Trefler used that

16 couldn't prove any damages ari sing 16 as a way of getting access to

17 fromthat behavior. 17 materials that he could divert to a

18 So that -- and a | arge anount of |18 separate place so they didn't get in

19 what you heard this norning was 19 the way of his Pega e-mail, so he

20 focusing attention on that, the $1 20 didn't get tons of e-mail.

21 claim and not on questions like 21 What M. Mangi didn't say is

22 what's a trade secret, howis it 22 that anything that was secret,

23 protected, was it really a trade 23 anyt hing that was not available to the

24 secret, and so on. 24 world was obtained by M. Trefler's

25 Now, the next point that | want 25 use of the asciiO name, nothing that

TSG Reporting - Wrl dwi de

877-702-9580




Page 8186

Page 8187

1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)

2 was -- that wasn't publicly avail abl e. 2 the mddl e, second |line, second row

3 What he got was an Appi an bl og 3 right in the center, John Petronio.

4 that you or | or anyone el se coul d 4 John Petronio is now an Appi an

5 have gotten at the sane period of 5 enpl oyee, but in 2012 through 2014 he

6 time. And there's nothing, there is 6 was a Pega enpl oyee. He's the person

7 no evi dence that M. Trefler ever 7 who Appian clains failed to determ ne

8 obt ai ned anyt hing that any nmenber of 8 whet her M. Zou was authorized to

9 the public couldn't obtain. 9 provi de to Pega the information that

10 So a lot of character 10 M. Zou did provide to Pega.

11 assassi nation, not a lot of substance. |11 John Petronio is the person who,

12 Now | want to talk alittle 12 by his own testinony, directed

13 bit -- so now!| want to get closer to |13 M. Zou's activities, supposedly

14 the merits of the case and talk a 14 concealed M. Zou's activities from

15 little bit about the people that 15 Appi an, used val uabl e trade secret

16 Appi an call ed as their witnesses. 16 informati on that M. Zou provided --

17 Let me just start with that. 17 that M. Zou provided, which

18 The first is John Petronio. 18 M. Petronio then wote into sal es

19 And 1'mgoing to ask Josh to put |19 materials to train Pega sal es peopl e.

20 up the very last slide that we saw 20 John Petronio is the person who

21 fromAppian. | hope he's going to put |21 created the spy i mage that you' ve been

22 it up. 22 shown, who called M. Zou "the other

23 John Petronio was -- there we 23 Matt," and who brought M. Baril into

24 go. 24 the Project CGrush project to

25 You'll see himright there in 25 participate in what Appi an accuses of
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2 trade secret m sappropriation. 2 that position, even though they have

3 John Petronio is the person who 3 sued M. Zou, the person that he

4 was constantly pressing inside Pega 4 brought into this, and even though

5 for nmore assets to do nore work with 5 they have sued Pega for John

6 M. Zou. 6 Petronio's activities.

7 Vel |, where is M. Petronio 7 The second witness | want to

8 today? He's enpl oyed by Appian, and 8 tal k about is Mal colmRoss. M. Ross

9 they have put himin charge of their 9 is deputy chief technol ogy officer at

10 conpetitive intelligence activity, 10 Appi an, and he's been here at the

11 their conpetitive intelligence 11 trial as Appian's corporate

12 activity. Wen he allegedly told them|12 representative.

13 about these events, they kept himon 13 He's al so the person that Appian

14 as the head of their conpetitive 14 put up as its corporate representative

15 intelligence activities at Appi an, 15 during pretrial discovery. Hs

16 raised his salary, indemified him 16 Twitter handl e is nrappian.

17 agai nst the suit by Pega. 17 M. Ross, testifying on behal f

18 And this is the guy who, 18 of Appian, denied that that which is

19 accordi ng to Appi an, caused Appian to |19 today described as Appi an trade

20 | ose the busi ness of 201 custoners 20 secrets denied that they were trade

21 over an 8-year period, worth enornous |21 secrets.

22 anmounts of noney, and they have him 22 M. Ross cane to this trial a

23 today running their conpetitive 23 17-year Appian veteran, an Appi an

24 intelligence activities and today have |24 spokesnman and said that he didn't

25 hi mresponsi bl e -- have kept himin 25 really know, at the tine of his
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2 deposi tion, what were Appi an trade 2 Pega over an eight-year period

3 secrets. 3 claimng $479 mllion of unjust

4 This is a case that had been 4 enrichnent to Pega. And he said he

5 pending for 16 nmonths at the tine, 5 was asked to identify the trade

6 i nvol vi ng docurents that had been in 6 secrets that were msappropriated and

7 Appi an' s possession for nonths before 7 responded that he didn't know

8 the deposition. And he testified here | 8 Do you believe that Appian

9 at trial that at the tine of his 9 conceal ed or treated as secret any

10 deposi tion, he didn't know what 10 observabl e feature or functionality of

11 Appian's trade secrets were. And it's |11 Appi an' s Tenpo product ?

12 for you to judge the credibility of 12 Answer: | can't tell you for

13 that statenent. 13 sure what Appian considered to be a

14 VW al so showed a clip, a short 14 secret and protected as such with

15 clip, of Matt Cal kins' deposition. 15 regards to the Tenpo product.

16 Matt Calkins is the founder and chief |16 Can you tell ne anything that

17 executive officer at Appian. At his 17 Appi an regarded as secret with regard

18 deposition, in January of this year, 18 to the observabl e features or

19 that is two nonths before this trial, 19 functionality of Tenpo observabl e by

20 | asked M. Calkins to tell us what 20 users of Tenpo?

21 were Appian's trade secrets. And he 21 The crux of that question is in

22 testified under oath that he did not 22 the word "observable," | believe,

23 know what they were. 23 because if you ask that question

24 Hs testinony, his conpany is 24 without the word "observable," | coul d

25 claining that it lost 201 custoners to |25 have just said no. |1'mnot involved
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2 in what we decide is a secret and what | 2 secret in Tenpo and what we thought

3 we don't. W have engineers. \¢ have | 3 was not a secret.

4 marketers to decide things like that, 4 Two nonths prior to the trial,

5 so I"mnot invol ved. 5 an allegation of $479 mllion of

6 But | want to come back to you 6 unj ust enrichnent and the CEO of

7 and say, what do you mean observabl e? 7 Appi an didn't know what the trade

8 Li ke, does that mean -- does that 8 secrets were, just as M. Ross said at

9 effectively mean not a secret? |Is 9 his deposition that he didn't know

10 that what you're trying to say, right? |10 what the trade secrets were six nonths

11 But what do you mean observabl e? 11 ago.

12 Question: | nean by observable, |12 That's what we're dealing with

13 any capability that a devel oper of 13 here.

14 Appi an apps coul d ascertain by using 14 Now, | want to tal k about what

15 the product. |'masking whet her 15 those trade secrets are clained to be

16 Appi an consi dered any of the 16 and | want to tal k about whether they

17 observabl e features and functionality |17 were secrets or not secrets.

18 of Appian Tenpo to be a trade secret 18 Judge Gardi ner has expl ained to

19 in 2011 and 2012. 19 you that in order for sonething to

20 Answer: |'mjust going to fall 20 qualify as a trade secret, it must

21 back on the core of secret. And since |21 derive i ndependent econonic val ue by

22 | don't know, I'mnot going to get 22 not bei ng general Iy known to and not

23 tangled up in what's observabl e or 23 bei ng readily ascertai nabl e by proper

24 not. | just don't know where we drew |24 means by ot her persons who can obtain

25 the line between what we considered a |25 econonm ¢ value fromits disclosure or
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2 use. 2 the circunstances to protect the

3 So there are two parts to that: 3 information in Appian Forum

4 e, it has to have independent 4 And that's rel evant because
5 econoni ¢ val ue fromnot being 5 that's where M. Zou got copies of
6 generally known to or being readily 6 Appian's software. That's where he
7 ascertai nabl e by proper neans by other | 7 accessed Appi an's docunent ati on.

8 persons who can obtain econom c val ue 8 Now, let ne start by saying that
9 fromthis disclosure and, two, it nust | 9 M. Travell is going to argue this at
10 be the subject of efforts that are 10 further length, but I want to touch on

11 reasonabl e under the circunstances to |11 a coupl e of things.

12 maintain its secrecy. Those are the 12 M. Zou learned a | ot about

13 tests. 13 Appi an software when he was an

14 Now, the test is not if you keep |14 enpl oyee at Lockheed Martin. Not at

15 it secret fromone conpetitor. The 15 i ssue here. Then he went to work for

16 test is far broader than that. 16 conpany called Col | abraLi nk and he

17 The first question for you to 17 wor ked for CollabraLink for a period

18 address with respect to Appian's claim|18 of tine, but he worked for -- that he

19 that Pega used Appi an's trade secret 19 was consulting for Pega. He didn't

20 is whether the infornati on contained 20 join Serco until Septenber or Cctober

21 in Appian Forumfromthe 2012 to 2014 |21 of 2012, but he started collaborating

22 peri od, whether that was actually -- 22 with Pega or consulting with Pega in

23 was an actual trade secret and, in 23 February of 2012.

24 particular, whether it was the subject |24 And there's no evidence that

25 of efforts which were reasonabl e under |25 M. Zou had any obligation either to
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2 Lockheed or Col |l abraLink not to share 2 says: Terns of Use.

3 hi s know edge about Appi an software 3 M. Ross testified that if you

4 w t h anybody. 4 clicked on those Terns of Use, that

5 Now, let's get to the Appian 5 you did not get the Terns of Use for

6 Forum whi ch is where the supposed 6 Appian Forum M. Ross' testinony was

7 secrets were kept. 7 that -- M. Ross' testinmony is as

8 Josh, can we put up Plaintiff's 8 fol |l ows:

9 Exhi bit 274? 9 Question: So if you click on

10 (Wher eupon, Exhibit PLT 274, 10 Terns of UWse --

11 Appian Forumform was identified.) 11 Answer: Correct.

12 MR FRANK: This is, thisis the |12 Question: -- what do you get?

13 formthat Appian was using for people |13 Answer: Terns of Use for

14 toregister inthe first instance for |14 Appi an. com websi te, not Forum

15 the opportunity to use Appian Forum 15 Question: Wich are different

16 And as you can see, what it -- it is 16 fromthe Terns of Use for Appian

17 the formand certain information has 17 Forum is that right?

18 to be filled in. COver on the right, 18 Answer: Correct. Appian Forum

19 you're encouraged to -- you're told 19 Terns of Use were presented on the

20 about the good things about Appian 20 | og-on to the Forum environment, not

21 Forum And down at the very bottom 21 the registration.

22 there are six things |isted across the |22 Ckay. So let's look at the --

23 bot t om 23 let's look at the -- what you got when

24 And one of them the one in the |24 you | ogged on to Appi an Forum

25 | ower |eft-hand corner of the slide 25 Plaintiff's 397, please, Josh.
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2 (Wher eupon, Exhibit PLT 397, 2 i Phone, when you buy new sof t war e,

3 Docurrent, was identified.) 3 when you rent a car, do you read -- do

4 MR FRANK: Now, this is here -- | 4 you read those Terns of Use?

5 the only protection here is if you put | 5 And the question |I'd ask

6 in your user name and a password, 6 yourself is: Not are you bound by the

7 whi ch you' ve been gi ven by Appi an. 7 Terns of Use, but can you reasonably

8 Now | ' mgoing to ask you to take | 8 expect people who don't read Terns of

9 a mnute and see if you can notice how| 9 Use to conply with the Terns of Use?

10 conspi cuously reference is made to the |10 Inny view, that's a

11 Ternms of Wse. You'll find it in the 11 sel f-answering question. |If you don't

12 extrene | ower right-hand corner 12 read somet hing, you're not going to

13 agai nst a background that nmakes it as |13 know what it says and you' re not goi ng

14 i nconspi cuous, | suggest, as possible, |14 to know what restrictions apply to

15 and you are not invited to read it. 15 you.

16 There's no warning that if you 16 So Appi an placed that notice in

17 don't read it, you rmay be subject to 17 as i nconspi cuous a place as possibl e.

18 its -- to the terns of Appian Forum 18 It did not warn peopl e that they

19 And the point here is not -- the point |19 should read it. There's no evidence

20 here, | guess, is to ask you or | 20 that they required anybody to click on

21 suppose | could ask nyself, but | 21 anything and that, that alone is the

22 probably shoul d ask you, when you get |22 sole protection for all the

23 a -- when you're offered an 23 information that's on Appi an Forum

24 opportunity to -- when you get sent a |24 Now, you're going to -- you

25 new version of software on your 25 heard during this trial that Appian
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2 has firewal I s and Appi an has 2 Appi an users were required to accept

3 two-factor identification and Appi an 3 Appi an Forum Terns of Use before they

4 has a lot of other things, but none of | 4 got access to Appian Forum But

5 that was the protection for Appian 5 Appi an has never shown us any docunent

6 Forum 6 that contains those terns, that

7 The protection for Appian Forum 7 contains that requirement. And if

8 is what | just showed you. And if you | 8 there were any, you can be sure that

9 assune, forma percentage in your 9 we woul d have been shown such a thing.

10 head of how many -- what percentage of |10 | asked M. Ross if he coul d

11 the people -- Appian, | should say, 11 identify any such docunent, and he

12 has no records of who read the Terns 12 told me he could not.

13 of Use. Appian has no records of what |13 | understand that M. Travell is

14 per cent age of users use the Terns of 14 going to be coning after me, but it's

15 Use, and so we are left to try and 15 al so ny understanding that he's goi ng

16 deci de oursel ves. 16 show you a clip that will show M. Zou

17 Pi ck what ever percentage you 17 | oggi ng on and you can see what he

18 i ke and then consider the nunber of 18 encountered. And to deprive

19 peopl e who never read the Appian Forum|19 M. Travell of the drana associ ated

20 Ternms of Use and, therefore, had no 20 with showing that, | suspect you're

21 i dea what restrictions they were 21 not going to see anyone bei ng

22 under, if they were under any 22 presented with the Terns of Use to

23 restrictions at all. And that's the 23 consi der.

24 sol e protection. 24 Now, so that's the first

25 Now, M. Ross testified that 25 question: Is the source of the
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2 material that M. Zou obtai ned 2 (Wher eupon, Exhibit PX 210,

3 adequat el y protected? 3 Docurrent, was identified.)

4 M. Mangi did not address that 4 MR FRANK: That's -- you'll

5 question. He'll have a chance after 5 recogni ze that. That's PX 210.

6 me and we' Il see what he says. 6 You' ve seen it lots of times. It's

7 The second question is: Arethe | 7 t he Under st andi ng Appi an docurent,

8 things that are said to be trade 8 sonetines called an Appi an technical

9 secrets, were they sonething that Pega | 9 brief.

10 | earned fromM. Zou or did Pega know |10 And the first of the -- the

11 those things before it ever net 11 first of the so-called trade secrets

12 M. Zou? 12 is said to be found in the first

13 And there were six identified by |13 paragraph with a headline on the top

14 Dr. Gole. |I'mgoing to go through 14 of it, the one that says: Al

15 each one of themone at a tine and try |15 in-flight processes and application

16 to show you exactly what -- what the 16 logic lives in a risky in-menory

17 statenent was in the Understandi ng 17 dat abase with undesirabl e tradeoffs.

18 Appi an docurent that's said to be a 18 What 1'mgoing to do in each

19 trade secret and conpare that against |19 case is present to you on the

20 what the docunentary evidence of what |20 | eft-hand side of the screen the

21 Pega knew in the period of time 2010 21 statement that is said to be a trade

22 or 2011 before it had any contact with |22 secret, put up on the right-hand side

23 M. Zou at all. 23 of the screen docurents t hat

24 Now, Josh, let's go to Side 1, 24 preexi sted Pega's contact with M. Zou

25 first. 25 and show you what Pega knew about the
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2 subject matter so that you can | ook 2 brand-new fromM. Zou. This is

3 for themyourself. | wll be 3 witten by M. Petronio and you'll see

4 i ncapabl e of snoke and nmirrors here 4 that it's sourced to publicly

5 because you're going to have 5 available materials. And I'mgoing to

6 everything right in front of you. 6 be asking about internal pages in this

7 Slide 3, please, Josh. 7 docurrent as we go al ong.

8 (Wher eupon, Exhibit PX 580, 8 So let's go back to Side 3,

9 Docunent, was identified.) 9 pl ease, Josh.

10 MR FRANK: This is taken froma |10 This is fromPage 4 of the

11 docunent which is PX 580 and it's in 11 docunent that | just showed you.

12 evidence. And | asked M. Schuernan 12 And perhaps you could help us a

13 about it at his deposition. And what |13 little bit by blowing up the very

14 I'mshowing youis -- 14 first of the entries on the right

15 Actual 'y, Josh, coul d we 15 si de.

16 first -- maybe it would be hel pful to |16 Referring to Appian, it says:

17 show the jury the cover of PX 580 so 17 They use a proprietary database of a

18 that they understand what they are 18 strategi c partner, KX Systens, see

19 | ooking at and then we'll go back to 19 wawy, KX, com

20 this slide. It nust be the next -- 20 And the third line down is:

21 yes. Yes, thanks. And woul d you just |21 Large menory requirenents for the

22 bl ow up the half of the page? 22 machine and if there is a failure,

23 This is Appian attack plan, 23 data can be | ost.

24 April 2010, witten by M. Petronio, 24 Now, bring that down in size and

25 the man who said he | earned everything |25 bl ow up the next.
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2 That is a drawing of the 2 bet ween i n-nenory checkpoi nts.
3 architecture of Appian's systemfroma | 3 So there's the know edge of
4 publicly avail abl e source, and the 4 checkpoints. And it's undisputed that
5 thing that is second fromthe right is | 5 with checkpoints go a set of
6 a drawi ng of Appian's in-nenory 6 tradeof fs.
7 dat abase. And you can see all of the 7 O the one hand, there -- an
8 data going into that database and out 8 i n-nenory dat abase, as Dr. Cole
9 of that database which is right inthe| 9 testified and as Dr. Marshall
10 center of the architecture. 10 testified yesterday, run the risk of
11 And then the third thing in the |11 data | oss because if the server goes
12 sanme docurrent, which refers to the 12 down, whatever is in the in-menory
13 i n-nmenory dat abase, is at the bottom |13 dat abase at the nonment the server goes
14 and it says: Realtine data tier, a 14 down is lost, sane as you coul d | ose
15 uni que feature of Appian Enterprises, 15 sonmething if your own | aptop goes
16 isits realtine in-nmenory database. | |16 down.
17 think it's our real in-menory 17 The reason for checkpointing is
18 database. It's very fast slash -- 18 that if you can nove data out of the
19 it's very fast read/wite access 19 i n-nmenory dat abase on a periodic basis
20 supports both real ti me process 20 and nove it to disk, you can put that
21 performance, nonitoring, and system 21 much data beyond risk, but there's new
22 error recovery. The realtime 22 data coming in so there's al ways sone
23 i n-nenory dat abase real time 23 risk of data | oss.
24 synchronous transaction all ows for 24 The | onger between checkpoi nts,
25 capture of all events that occur 25 the greater the amount of data
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2 potentially in the in-nenmory database 2 tone, that's the default setting. You
3 if thereis a failure. The shorter, 3 can switch to the phone shouldn't ring
4 the | esser the anount of data that's 4 sinply by flicking a switch and
5 at risk. But as Dr. Montgorery [sic] 5 because a default setting is a default
6 testified yesterday, it was well known | 6 setting and it's changeabl e by the
7 that the roving checkpointing sl ows 7 cust orer.

8 the process down so that there is a 8 And as M. Schuernan testified,
9 kind of a known tradeoff between those | 9 the commercial val ue of know ng what
10 two things. 10 the default setting is zero because if
11 Now, what did Pega not know 11 you attack the customer by the choice
12 about the all in-flight processes? 12 of the default setting, all they do is
13 Wiat did they -- the only thing that 13 change the default setting. There's

14 Pega did not know, and M. Schuerman 14 no commercial value to that.

15 acknow edged this forthrightly, is the |15 Neverthel ess, there's one bit of

16 time interval between checkpoints, 16 i nformation, perhaps not enough to
17 whi ch everyone agrees is a default 17 drive all sales to 201 customers over
18 setting in which the customer can 18 the next eight years.

19 change, dependi ng upon the custoner's |19 Here's the second, the --

20 own judgment as to what the right 20 Josh, can you take that down?
21 amount of risk and cost, cost is. 21 And the second is -- the second
22 And as | think the exanple 22 so-call ed trade secret is Appian's
23 M. Schuerman gave, if your phone is 23 integration is limted and requires
24 set -- if your phone when you first 24 ti me- consum ng wor kar ounds.

25 get it is set toring, give you a ring |25 O the left side is the text
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2 fromthe Understandi ng Appi an 2 nunber of integration connectors and
3 docunent. And as you can see that it, 3 services, it's inplementation of web
4 it is criticizing Appian for 4 services is limted, and this
5 supporting a snall nunber of 5 addi tional text there.
6 integrati on connectors and servi ces. 6 Now, Josh, let's look at the
7 And 1'Il give just alittle timeto 7 material fromDX 1695. First, the one
8 read it so you understand what the 8 on the top.
9 context is and so you're confident 9 (Wer eupon, Exhibit DX 1695,
10 you're getting it yourself. 10 Docunent re Appian SQA was
11 And then |'mgoing to ask Josh 11 identified.)
12 to bl ow up what's on the right, which |12 MR FRANK:  Appian SOA SQA
13 i s taken from anot her document t hat 13 refers to the connectability of this
14 M. Petronio created prior to neeting |14 to other systens. But when you -- |
15 M. Zou. 15 shoul d stop and say that when you
16 And perhaps we can put that the |16 install a new app, of course, you have
17 cover sheet of that up, Josh -- it's 17 to connect it up to all the other
18 DX 1695. And its title is Wy Appian |18 software fromwhich it receives
19 is Not the Choice for Enterprise BPM 19 i nformation.
20 And the excerpts that | have are 20 And so the sinpler that process
21 Slides 62, 66, and 67. They should be |21 is, particularly in a big company, the
22 in Slide 5, please, Josh. 22 better it is.
23 So the criticismon the left in |23 So the first criticismis
24 the marketing materials that are 24 that -- this is by M. Petronio before
25 excluded is: Appian supports a snall 25 anybody met M. Zou in 2011, Appian's
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2 SQA is less capable than Pega's SOA 2 that appeared in Exhibit 210.
3 capabilities, not many out - of -t he-box 3 Bring that down, Josh, so the
4 connectors, and some further 4 jury can see and match it agai nst what
5 i nformati on about Appian -- and 5 is said in BExhibit 210.
6 doesn't have, for exanple, 6 Now, at his deposition, M. Ross
7 wi zard-driven interfaces to pull data 7 described that as not a trade secret,
8 from dat abases or consurme WSDL and SCA | 8 as a false statement. Here at the
9 services, et cetera. 9 trial, he testified that he
10 Coul d we have the next 10 m sunderstood at his deposition and
11 criticism pre-Zou criticism of 11 that he thought it was a trade secret,
12 Appi an' s wor k? 12 and he did that because he saw vi deos
13 Strong support for 13 that had been created by M. Zou after
14 integration -- this is describing 14 hi s deposition testinony.
15 Pega. Strong support for integration |15 But wait a mnute, he's the
16 with wizards, protocols include stuff |16 deputy chief technology officer of the
17 that you can read there. 17 conpany. He's been there 17 years.
18 Now, while it's still up there, 18 You woul d t hi nk he woul d know at the
19 why don't you bring the No. 3 entry 19 time of his deposition what Appian
20 up, which is describing Appian. 20 thought was a trade secret, what was
21 The No. 3, thank you. 21 secret, what had val ue because it was
22 So there is a direct conparison |22 secret, and what was properly
23 bet ween Pega and Appian, and it is 23 protected at that tine.
24 sayi ng al nost exactly what is saidin |24 He testified at trial that at
25 t he supposed trade secret 25 the tine of his deposition, he didn't
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2 know. 2 And this is a drawi ng of Pega's

3 The -- let's go to the next -- 3 Bl system Bl X stands for busi ness

4 to the next thing that is said to be a| 4 i nformati on exchange.

5 trade secret in Exhibit 210. And it's | 5 So the point that's bei ng made

6 the one that is headlined "Appian 6 i n the Understandi ng Appi an docunent

7 doesn't support exporting process data | 7 and the point that was bei ng nmade a

8 in away that can be | everaged by 8 year before anyone at Pega net M. Zou

9 external Bl systens." 9 is that Pega had this capability and

10 So there you can see that, see 10 Appi an didn't have much.

11 the statement in Exhibit 210. 11 | appreciate that this is not as

12 And on the right, |I've asked 12 exciting as sone other stuff, but

13 Josh to bring up a statement from 13 these are the real facts in this case.

14 DX 1695, which is -- and so let's | ook |14 And it's inportant for you to

15 at the first one, please, Josh, the 15 under st and how we' ve seen not hi ng so

16 one at the top. 16 far that could possibly be -- have

17 And Pega, in 2011, before it nmet |17 been taught to Pega by M. Zou because

18 M. Zou, is saying to its sales folks: |18 in every instance Pega knew it.

19 Appian has limted capacities for 19 Now | ' mgoing to go on to the

20 | earni ng and gai ning insight from 20 next -- before it ever met Dr. Zou

21 operational and historic data and 21 [sic].

22 limted integration with external Bl 22 The next supposed trade secret

23 appl i cati ons. 23 is the paragraph that says: Can't

24 And bring that down in size, 24 report with -- |'msorry.

25 bring the other one up, please. 25 It's the paragraph that says:
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2 No unified nanagenent tools. 2 JMK  AES, M. Schuerman testified and

3 Adm nistrators have no unified 3 it's undisputed, is a systemthat runs

4 managernent tool s. 4 i nsi de Pega apps that determ nes

5 O the left is the statenent 5 when -- in a particular conpany, it

6 that M. Petronio drafted in 2012 to 6 | ooks across all of the conpany's Pega

7 2013, after he met with M. Zou. n 7 apps and deternines when there's signs

8 the right is a statenent that 8 of trouble before they have actually

9 M. Petronio drafted before he net 9 mani f ested thensel ves in a specific --

10 M. Zou in PX 580. 10 in a specific outcome, in a specific

11 (Waer eupon, Exhibit PX 580, 11 bad outcone. It alerts the system

12 Docurrent, was identified.) 12 Administrator tells themwhat to do to

13 MR FRANK  Now, the 13 deal withit.

14 statenent -- and this requires 14 JMK is a capability that's

15 slightly nmore explanation. The text 15 provi ded in connection with Java

16 in 2010 -- I'msorry, in Exhibit 210, 16 programmng, and it allows an

17 the accused information, is that 17 admnistrator at a client to | ook

18 Appi an | acks a set of managenent tools |18 across all of its Java-based prograrns,

19 to nmanage the perfornance and health 19 whet her they' re Pega prograns or

20 of applications running across an 20 anyone el se, and manage themas a ki nd

21 enterprise. The systemlacks tools to |21 of a unit.

22 detect and renedi ate probl ens before 22 That's what Pega was touting and

23 the failures. 23 what Pega was saying it had and Appi an

24 On the right, you see a 24 didn't have before Pega net M. Zou.

25 reference to something called AES and |25 Can you blow up the right side,
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2 pl ease, Josh, so we can see it? 2 he was not chal | enged on
3 Referring to Appian, it says: 3 cross-examnation with respect to
4 Lacks AES -- AES and JMX.  They have 4 this, this refers to a Pega feature
5 the ability to create a process that 5 called DOQ directly captured
6 wakes up and pings. And if it doesn't | 6 obj ectives, which in Pega allows a
7 get anything back, they can trigger a 7 busi nessperson to create a design for
8 process not as sophisticated as AES. 8 a busi ness process and put that, put
9 O the right side is before 9 that person's ideas directly into the
10 M. Zou was involved. On the left is |10 software as to how the process shoul d
11 after M. Zou was involved. They are |11 work, and the software interprets the
12 different articulations of the sane 12 inputs and builds the process fromthe
13 i dea. 13 i nformation provided by the
14 Next, the weak reporting tools, 14 busi nessperson, as di stingui shed from
15 weak reporting tools and linited chart |15 t he busi nessperson handi ng t he design
16 types. This is two paragraphs, and 16 off to a classical devel oper and the
17 this is, again, PX 210. 17 devel oper uses the Pega or Appian
18 The first paragraph says: Wth |18 busi ness process software devel opnent .
19 Appi an' s devel oper-centric approach to |19 The -- this goes back to a core
20 reporting, business users nust wait 20 i dea that underlies Pega s technol ogy.
21 for devel opers to create reports. 21 It goes back nearly to the beginning.
22 Busi ness users nust define the 22 Now, that's what's being
23 requi rements and then hope that the 23 described on the left so-called trade
24 report neets their needs. 24 secret.
25 As M. Schuerman expl ai ned, and |25 M the right, | have put -- |'ve
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2 asked Josh to put up statenents both 2 Count down -- | think it is
3 fromthe 2011 pre-Zou docunent and the | 3 three. Left, go left, go left, go
4 statenents fromthe 2010 pre-Zou 4 left. There you go.
5 docunent . 5 Now go down, one, two, three.
6 So, Josh, can we put up for the 6 Maybe you see the word "reports"?
7 jury that which is on the top and 7 Let nme just walk up and point to
8 which is sort of criticizing Appian? 8 it. There you go.
9 Lacks support for 9 H gh tech, | hope you all note.
10 sof t war e- enabl ed met hodol ogy, DCO 10 And so there is -- there in
11 testing and project nanagerent, 11 2011, before Pega net M. Zou, is
12 rul e-approval flow, direct feedback, 12 exactly what is being said by M. --
13 | acks horizontal frameworKks. 13 thisis M. Petronio on the right and
14 Now, let's drop down to the next |14 M. Petronio on the left, except that
15 one. 15 M. Petronio told you that he | earned
16 This is in the 2011 pre-Zou 16 all the stuff on the left when, in
17 docunent, and it's tal king about DQO 17 fact, he knew all the stuff on the
18 including -- it lists the benefits of |18 right fromthe year before.
19 directly capturing objectives. 19 The second thing -- now, there's
20 And one of them if you -- in 20 a second paragraph under the weak
21 the colum that is inside the 21 reporting tools and linmted chart
22 encl osure, Josh -- against the bl ue 22 types. And I'lIl give you a ninute to
23 background specifically tal ks about 23 read that.
24 report building. And it's talking 24 And now, |et nme show what's on
25 about the benefits of DOQO 25 the right.
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2 First, blowup the one at the 2 that -- at the trial that the

3 top, please, Josh. 3 stat enent about not supporting 3D

4 This is fromthe 2011 docunent 4 charts is -- was fal se, possibly

5 before M. Zou was in contact with 5 fal se, he said, and not a trade

6 M. Petronio: Appian has linited 6 secret.

7 capabilities for |earning and gai ni ng 7 The statenent about |acks

8 i nsight fromoperational and historic 8 visualization, such as drill-downs,

9 data, no ability to rapidy nodel, 9 M. Ross had said at his deposition
10 execute, and nodify visually such as 10 was not true and, therefore, was not a
11 Pega' s VBD. 11 trade secret.

12 Next slide down, next entry 12 Next, concurrent devel oprent,

13 down, pl ease. 13 concurrent devel oprent.

14 A whol e page full of chart types |14 Appi an | acks concurrent

15 that Pega has and that M. Schuernman 15 devel oper support, greatly sl ow ng

16 described and are illustrative of the |16 down tine to market.

17 charts that Pega thought then that it |17 VW don't have a slide here.

18 had that other people didn't have. 18 Sorry. Let's put up the | anguage,

19 And drop down to the one on the |19 pl ease, fromExhibit 210, because

20 bottom pl ease, Josh. 20 don't have a graphic on the other

21 More on anot her page, rapidly 21 slide

22 nodel , execute, and nodify strategies. |22 And you' Il find this on the

23 Sane argunent being nade in 2011 that |23 second page, Josh, "Appian |acks

24 was being made later in 2012. 24 concurrent devel oper support.”

25 Now, M. Ross acknow edged 25 At his deposition, M. Ross
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2 testified that the statenent that 2 the deputy chief technol ogy officer

3 Appi an | acks concurrent devel oper 3 what is and what isn't secret.

4 support, greatly slow ng down tine to 4 Doctor -- furthernore,

5 market, was in his opinion a fal se 5 Dr. Easttomtestified that the fact

6 statenent and, therefore, not a trade 6 that only a single devel oper could

7 secret. 7 work on a process at one time was not

8 Appi an now cl ai ms that having 8 a trade secret because, if true, it

9 seen -- or M. Ross testified that 9 woul d be apparent to every Appian
10 when he saw sonething in 10 devel oper, and Appi an devel opers were
11 M. Petronio' s videos, he never could |11 under no obligation to maintain --

12 identify what the sonething was, he 12 took ny watch off cleverly to make

13 all of the sudden realized that the 13 sure | wasn't running for too | ong and
14 fact that Appian | acked concurrent 14 then | dropped it on the floor to nake
15 devel oper support really wasn't false |15 it very obvious that |I'mpicking ny

16 and really was a trade secret, but 16 watch up. |'mone of these slick

17 there is no explanation for how that 17 | awyers.

18 coul d possi bly have changed. 18 | was going to resist that, but
19 He is the deputy chief technical |19 | was given a cue.

20 officer. It's atrade secret or it's |20 Now, the point that Dr. Easttom
21 not a trade secret. It's a trade 21 made is that if you have a product

22 secret because it's inportant because |22 feature that anybody can observe, that
23 you keep it secret and you don't not 23 is whether two people can -- it used
24 know what you're trying to keep 24 to be, until recently, for exanple,

25 secret. You don't not knowif you're |25 two peopl e couldn't be on the same
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2 docurent on Mcrosoft Wrd at the same | 2 do, what the observabl e features of
3 time. It'sny -- that's, | think, no 3 the software are i s somehow a secret
4 | onger true, but it was true back at 4 that no one can descri be.
5 this point for sure. 5 Do you believe -- | say, bring
6 But in any event, as soon as you | 6 you' re common sense to this, do you
7 get the product and | ook at the 7 believe that, that with respect to any
8 product, this is sonething you're 8 software program it's one thing to
9 going to see. It's an observable 9 give away the software to somebody
10 feature of the product that anyone, 10 else; but is it within your experience
11 you or even at ny level of skill, is 11 that you can't even tal k about whet her
12 going to be able to tell. 12 you |like the software of don't |ike
13 And we have been shown no 13 the software or whether the software
14 docunent, there is no docurent that 14 is good or you think it does what you
15 says that one devel oper enpl oyed by an |15 want it to do or you' ve got a problem
16 Appian client or a Pega client, for 16 with it and you don't like it because
17 that matter, is sonehow restricted 17 there is a particul ar probl en?
18 fromsayi ng to anyone what it observes |18 The short answer is, Appian's
19 with respect to the capabilities of 19 shown us nothing in any contract that
20 Appi an' s product . 20 Appi an has entered with anyone that
21 It's -- they have to keep the 21 restricts users of Appian's software
22 software itself confidential; but what |22 fromtal king to other people about
23 the software can do, there is nothing |23 what the software can do and what it
24 in any of the docunents that you have |24 can't do.
25 been shown that what the software can |25 That's different fromgiving the
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2 software away. But there's nothing 2 jury.
3 that restricts people fromtalking 3 And he had done no cal cul ation,
4 about that. If there's no control 4 made no anal ysis of what his nunber
5 over it, thenit's not a trade secret. 5 woul d be, his so-called unjust
6 And so, and so that's the kind 6 enrichnent nunber would be if only
7 of thing we're tal king about here. 7 five or three or one of those supposed
8 Now, | pause here for alittle 8 trade secrets were trade secrets.
9 context. This has to do the 9 So the whol e structure of
10 advertising. The marketing naterials |10 Appi an' s danage cl ai m depends on their
11 claimis the subject of a $479 mllion |11 mai ntai ning that every one of the six
12 damage claim This is the 201 12 things that | described to you was
13 custoner claim 13 brand-new to Pega and was a trade
14 But M. Ml ackowski testified 14 secret because Pega hadn't |earned the
15 that his nunber, his $479 mllion 15 sane thing fromsone other public
16 nunber, depended upon all six of the 16 source in 2010 or 2009 or before.
17 things that | just showed you being 17 And if | have persuaded you as
18 trade secrets that were not known by 18 to any one of the six, Appian's
19 Pega prior to the time that it et 19 $479 mllion nunber is unsupported
20 with M. Zou. 20 because M. Ml ackowski declined to
21 He testified that if |ess than 21 support it on cross-exani nation.
22 all of the six were trade secrets, 22 And | -- so that's the reason
23 that his nunber was no | onger 23 for the time spent on this, and it is
24 effective. It was for you to figure 24 ny attenpt to show that M. Petronio,
25 out what that nunber was, you the 25 who said at trial here for the benefit
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2 of his enployer, Appian, that, oh, no, 2 were shown a graph yesterday that
3 everything | learned fromM. Zou was 3 pointed to Pega' s sal es performance in
4 brand-new stuff, the same M. Petronio | 4 the period of tine leading up to the
5 had been putting that in Pega's sal es 5 time when it met with M. Zou.
6 coaching materials in 2010 and 2011. 6 And | wonder if we can put that
7 And of course, you know what ny 7 up, Josh. It's -- it's Plaintiff's
8 suggestion is here, that is that none 8 689, Slide 13. 689, Slide 13.
9 of the six were unknown to Pega, were 9 (Wer eupon, Exhibit PLT 689,
10 trade secrets that Pega just |earned. 10 Docunent, was identified.)
11 And -- but in a sense, | don't 11 MR FRANK  Wiile Josh is
12 have to persuade you that six out of 12 | ooking for that, 1'Il keep going
13 si X were not trade secrets. 13 there so as not to waste your time.
14 Dr. Mal ackowski's nunber falls away if |14 The question is whether the
15 | have persuaded you that one of the 15 product -- there we go, better late
16 six was not a trade secret. 16 t han never.
17 Change of subj ect, product 17 This is Pega's performance in
18 i nprovenents, this is the other half. 18 the period between 2004, | believe.
19 This is the $3.03 billion claim and 19 And, Josh, would you run a line
20 this is -- this nakes the assunption 20 under the period 2004 through 2011 so
21 that all -- well, first, yesterday you |21 the jury is looking at a period of
22 heard fromM. Mrshall that Pega was |22 time that's indisputably unrelated to
23 a leader in the BPMfield as of 2012, 23 anything M. Zou did?
24 i medi atel y before. 24 And that's Pega sal es
25 You have al so been shown -- you |25 performance year by year. You were
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2 told by M. Mangi this norning that 2 And this was presented to M. --
3 the stock price wasn't doing too well 3 the reason this was before you
4 between 2010 and 2012, but the stock 4 yesterday i s because it was presented
5 price is not the neasure of the 5 to M. Marshall [sic] in 2014. And
6 success of a conpany. 6 when M. Marshall was asked about it,
7 Bring it up again, please, Josh. 7 he was asked whether this was the sign
8 The measure of the success of a 8 of a conpany -- the question by ny
9 software conpany is whether people are | 9 partner Ms. Spieth was: Does this
10 buying product. |If the people, if 10 graph on Slide 13 of the presentation
11 peopl e stop buyi ng the product, that 11 show concern about Pega's financi al
12 buil d goes the other direction. 12 trajectory as of 20117
13 | don't have it either, I'm 13 Answer from Appi an's w tness
14 sorry. Plaintiff's 689, Side 13. It 14 M. Marshall: No. It's denonstrating
15 will appear. Mght not be the fault 15 quite the reverse.
16 on ny side but we'll see. There we 16 As you can see, it's not really
17 go. Thanks. |'msorry. 17 controversial .
18 So ook at it yourself. Apply 18 Now, product inprovenents, the
19 your conmon sense. 19 theory that you heard from M. Mangi
20 I's this a conpany that was not 20 was that Pega was in trouble, it was
21 doing well or is this a conpany whose |21 ol d technol ogy, and so they had to do
22 sal es are al most quadrupling over a 22 sonething to get sone bright ideas,
23 period from2004 to 2011? And is this |23 and this is what they did.
24 a conpany that was a steady rise or 24 So the first questionis: |Is
25 not . 25 information -- and so Appian's theory
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2 is that when M. Zou told bad stuff to | 2 on the market that are observabl e by
3 Pega about Appian's product, that Pega | 3 exi sting custoners and potenti al
4 used that and put it inits marketing 4 future customers, are those secrets
5 material. And according to Appi an, 5 or, to the contrary, the good stuff,
6 they were entitled actually to keep 6 isit very likely that the peopl e who
7 the bad stuff secret and they were 7 are trying to sell the software are
8 entitled to keep it from custoners. 8 pointing to the very sane positive
9 Now, the good stuff is what's 9 features so that -- and the | egal
10 involved in this side of the claim 10 guestion is, is whether this is
11 that is, Appian's theory is that 11 information that obtained its val ue
12 Appi an -- when M. Zou brought 12 frombeing kept in secret.
13 sonet hi ng good to Pega, Pega snapped 13 So the question about positive
14 it up, and put it in Pega s product 14 features about a product is whether it
15 and that saved the day. This conpany |15 was val uabl e to Appian to keep the
16 that was on the way was then 16 positive features of its product in
17 rejuvenated by M. Zou's infornation. 17 secret and protect themfrom other
18 So Question 1 is: Was the stuff |18 peopl e.
19 that Pega provided, was it actually a |19 Now, with due respect, that is a
20 trade secret? 20 sel f-answering question because, of
21 And again, | want to come back 21 course, when you go out to sell your
22 to the question that is ultimately in |22 product if you have a really good
23 the jury charge. 23 feature, you don't talk about -- you
24 Is this sonething that -- are 24 tal k about that feature, and you want
25 the features of a product that are out |25 to sell your product. You don't
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2 hide -- you don't get value from 2 ask you to take a look at what is
3 keepi ng the good product features in 3 defined as Appian's software. It
4 secret. 4 means the obj ect code version of
5 So let's -- during the course of | 5 Appian's software that is -- and the
6 di scovery, we asked Appian to produce 6 associ at ed docunentation and al |
7 all of their Agreements that relate to | 7 updates and refinenents and so on. So
8 their software. They said, no, no, we | 8 that's the ones and zeros that runs
9 won't do that, but we will give you 9 inside a laptop, let's say, that
10 tenpl ate Agreenents so that -- are 10 causes you to see what you see on the
11 representative of our Agreenents. 11 Screen.
12 e of those Agreenents is 12 Now, let's drop down, if you
13 DX 149. Could we put that up, Josh? 13 could, to the Paragraph 2.2, and in
14 (Wher eupon, Exhibit DX 149, 14 particular 2.2.1 and naybe you coul d
15 Agreement, was identified.) 15 bring that up, Josh.
16 MR FRANK This is a Partner 16 These are contracts that were --
17 Agreenent, and it essentially sets out |17 this is an exanple of a contract that
18 a license to people who are Appian's 18 was enforced at the relevant time and
19 busi ness partners, and it -- |'mgoing |19 it says: Commencing upon the
20 to show you in a ninute what it 20 effective date, Appian shall grant to
21 expects the partners to do. 21 t he busi ness partner a nonexcl usive
22 The partners in -- M. Ross 22 nontransferable license -- there's
23 testified in many instances are 23 sone other words in there -- without
24 resellers, people who resell software |24 right of sublicense to install the
25 on Appian's behalf. And first, 1'd 25 Appi an software on a busi ness
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2 partner's conputers and to allow a 2 you build a sanpl e app and you show
3 reasonabl e nunber of naned users to 3 off the good features of the product
4 use the Appi an software for business 4 and you show of f conpl et ed apps t hat
5 partner's internal purposes. 5 denonstrate what the conpl eted apps
6 Now, comes the critical item 6 can do.
7 the business partner, the reseller, is | 7 And so far from bei ng
8 licensed to narket, pronote and 8 confidential information, the
9 denonstrate Appian's software without 9 permtted behavior here is to -- isto
10 any linitation. They can market the 10 pronote the product, to sell the
11 sof t war e. 11 product, to call out its good features
12 They can promote it. How do you |12 with no limtation, none, as to what
13 pronote it? You promote it, of 13 observabl e features nay be descri bed
14 course, by saying what's good about 14 or denonstrated to the customer.
15 it. And there's no restriction that 15 So no control over -- over who
16 says, oh, by the way, you can't point |16 gets access or who is told about what
17 to the social or nobile features of 17 particul ar product feature. Al of
18 our product. There's no limtation on |18 the product features that Appian now
19 t hat . 19 clains are good product features nay
20 And they can denonstrate the 20 be displayed. And furthernore, no
21 product. Denonstrate, how do you 21 limtation, no confidentiality
22 denonstrate the product? You try to 22 obligation, and there's nothing in
23 show t he custoner what you can do with |23 this Agreement that says you nust put
24 this software. 24 the person who receives the
25 And how do you do that? Wy, 25 denonstration, you nust put that
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2 person under a Confidentiality 2 very top part first so the jury can
3 Agr eerrent . 3 see that this is a Val ue- Added
4 So it's not just that a reseller | 4 Servi ces Resel | er Agreenent.
5 l'ike the kind of person who woul d have | 5 It's just like other -- it's an
6 this Agreenment, it's not just that 6 Appi an Val ue- Added Servi ce Provider
7 that person could denonstrate the 7 Agr eenent .
8 software to anyone who is a 8 So what is Serco? Sercois a
9 prospective -- that that reseller 9 conpany that, by and | arge, provides
10 deenmed was a prospective custoner, but |10 its services to third persons to build
11 the prospective customer was perfectly |11 apps using the Appian sof t ware.
12 free to talk about what the 12 If we drop down to same, or
13 prospective customer saw in the 13 virtually the sane definition of
14 pronotional naterials and in the 14 software, cone back for one second, so
15 denonstrations that the prospective 15 you can glance at it, you'll seeit's
16 cust oner received. 16 the sane definition of Appian
17 So howis it that that is 17 sof tware.
18 adequat el y protecting the observabl e 18 Let's go down to 2.2.1 again and
19 features of your product? | 19 here's the license grant at 2.2.1.
20 respectfully submt that it's not. 20 Sarme | anguage: Commenci ng on the
21 Now, let's look, if we could, 21 effective date, subject to the terns
22 Josh, at the agreement with Serco, 22 and provisions of this Agreenent,
23 which is a VASP, a Val ue- Added Resale |23 Appi an shall grant the service
24 Agreerent, and | believe it's 24 provi der a nonexclusive |icense to do
25 Plaintiff's 2028. Just blow up the 25 what's in Aor in B
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2 A says: Market, pronote, and 2 can do with the software. | think
3 denonstrate the Appian software to 3 that's John Kennedy or sonething |ike
4 prospective end-users in the 4 t hat.
5 territory. And in Serco's case, 5 So what is a conpany |ike Serco
6 there's no limtation to the 6 going to do to narket the product?
7 territory. 7 They are going to denonstrate what can
8 So Serco, M. Zou's own 8 be done with the product. They are
9 enpl oyer, had the right, indeed, was 9 going to give denonstrations to peopl e
10 expected to market, pronote, and 10 of the good features of the Serco
11 denonstrate Appian's software. 11 [sic] product and there's no
12 And how do you do that? Well, 12 restriction on here that says, for
13 if you're trying to pronote -- you do |13 exanmpl e, you can't show the social and
14 it two ways. First, you tal k about 14 nmobi | e features.
15 how -- if you' re Serco, you tal k about |15 To the contrary, Appian was
16 how good the software is. Al sorts 16 pronoting the social and nobile
17 of things can be done with the 17 features and had no reason to believe
18 software. You shoul d, you know, you 18 that Serco itself would pronote the
19 shoul d |icense a copy. 19 sane features.
20 And, indeed, Serco was enpowered |20 So the threshol d question is:
21 to narket Appian's software to 21 I's anyt hing bei ng done here to assure
22 prospective customers. The ot her 22 that particular -- that particul ar
23 thing you do if Serco wasn't a service |23 information is not being shared with
24 provi der is that you show not just 24 custoners? Answer: Not hing.
25 what the software can do but what you |25 Now, now | want to tal k about
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2 the history of Appian's -- let me 2 productive busi ness-rel ated
3 st op. 3 conmuni cat i on.
4 | want to tal k about the history | 4 In 2010, sal esforce.com
5 of the growth of social and nmobile in 5 i ntroduced the use of social forns of
6 general, and | think the next mnute 6 communi cation in business environnents
7 and a half is conpletely undisputed 7 and that product was called Chatter.
8 nmat eri al . 8 In 2010, in Pega Version 6.1,
9 Facebook started up around 2006. 9 Pega introduced social features called
10 Shortly after Facebook started up, 10 What' s Happeni ng that included
11 there was lots of social activity and |11 features very sinilar to the Facebook
12 it has grown ever since. 12 wal |, undi sput ed.
13 In 2007, Apple introduced the 13 2011, Pega's Sal es Coachi ng,
14 i Phone and it did away with prior 14 actually, 1'Il show you somet hing from
15 conpetitors and becanme extraordinarily |15 Pega Sal es Coaching in 2011.
16 wi del y used. 16 Slide 39, please, Josh. This is
17 The apps becane available on the |17 fromDX 1695 in evidence. Let's drop
18 i Phone starting in 2008. In 2009, 18 the cover. Doesn't natter. Wuld you
19 Pega announced the introduction of 19 bl ow up what's on the right-hand side?
20 soci al features on Pega pl atformand 20 That is Pega training its sales
21 that includes both the intake of 21 force, and it is a denonstration of
22 informati on fromother social nedia 22 what Pega knew at the time was its
23 and the ability of people within a 23 soci al capability.
24 gi ven organi zation to engage in social |24 In June of 2011, Appian
25 medi a-type col | aboration, which is 25 i ntroduced Tenpo, a product that
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2 i ncl uded bot h social and nobile 2 in dispute. M. Mrshall testified
3 features and widely publicized it. 3 that as the start of the events that
4 In Qctober of 2011, Pega 4 are at issue that Pega was a very
5 announced a col | aboration with a 5 powerful platform He testified that
6 conpany call ed Sencha and, in Cctober 6 he had -- yesterday he testified that
7 of 2011, Pega announced the 7 in Pega 7, which is what he accused
8 col laboration with Sencha and, in 8 Pega of adding -- he accused Pega of
9 January of 2012, Pega | aunched and 9 addi ng these new features.
10 nmade avail abl e a Pega Mbile product 10 He said he had a very | arge
11 for sale as part of Pega Version 6. 11 spreadsheet that was many things that
12 At PegaWwrld in the spring of 12 he di scovered that Pega had added in
13 2012, Pega announced Pega Pul se. Pega |13 Version 7. And he was asked how nany
14 Pul se had additional social features 14 of these things and he said, oh, 50 or
15 like the ability to attach files to 15 60 new t hi ngs were added to Pega
16 the wall, attach links to the wall, 16 Version 7 as conpared to the prior
17 create a text to the wall. 17 version which is 6. 3.
18 Al of this was in response to 18 He's picked out 5 of the 60 and
19 what was going on in the world around |19 attributes every sale to Pega after
20 Pega. Ve certainly don't suggest that |20 the introduction of those features,
21 Pega invented the use of social media |21 every sal e regardl ess of who Pega was
22 or the use of nobile devices, but 22 conpeti ng agai nst and regardl ess of
23 neither did 1. | use nobile devices 23 who the customer was to those five
24 and occasionally social nedia. 24 feat ures.
25 Now, that brings us to what is 25 So let's tal k about the
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2 features. 2 this -- because Appian points to this
3 The first is social features. 3 as its proof that Pega was copying
4 It's -- Appian says correctly that on 4 sonet hing fromAppian. |I'mgoing to
5 Decenber 19, 2012, M. Zou 5 take it paragraph by paragraph, so
6 denonstrated Appi an's Tenpo soci al 6 there's no doubting what's goi ng on
7 features to John Petronio, his 7 her e.
8 assi stant M chael Caton, a man naned 8 Fi rst paragraph, please, Josh.
9 Robert Schwartz, and a woman naned 9 Drop down just a little bit.
10 Agya Garg, all Pega enpl oyees. 10 Tenpo Power Points, this was
11 Ms. Garg, whose picture I'm 11 quite an eye opener for ne. That's
12 hopi ng that Josh will put up, was the |12 the sentence that Appian calls out.
13 product devel oprent person within 13 Then the next sentence says:
14 Pega' s product managerent facility who |14 Huge di fference between what Appian
15 was responsible for Pega' s social 15 has been marketing for the |ast year
16 features. 16 and a half and their actual product
17 And the next day, Decenber 20, 17 of fering.
18 2012, she wote an e-nail that is PLT |18 Then she says -- then there's a
19 Plaintiff's Exhibit 29. 19 line that says sonething like here's
20 Coul d we put that up, please, 20 what | observed.
21 Josh? 21 Drop down one nore. That's
22 (Wher eupon, Exhibit PLT 29, 22 better.
23 E-mail, was identified.) 23 The next thing she says: Tenpo
24 MR FRANK: And | want to go 24 has its own portal outside of an
25 through that in some detail because 25 average work user portal that just
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2 contains an activity streamand a fat 2 par agr aph.
3 grid view of tasks, ugh. Wy isn't it | 3 Drop down, Josh.
4 integrated and in context? 4 There's a paragraph that says:
5 Par ent heses, | think our approach was 5 No concept of context. Over and over
6 much stronger with all of that showing | 6 again, | sawin the deno a post about
7 the streamin context rather than 7 Case 123 but nowhere could I click on
8 going to a whol e separate portal. 8 it to see the case itself. It feels
9 Appi an didn't show you that 9 like it's two separate products, one
10 par agr aph. 10 for doing work, one for social with
11 Let's go to the next paragraph 11 little insight into each other.
12 whi ch Appi an didn't show you. 12 And finally, if we get down to
13 The activity stream (or the 13 the paragraph that Appian nade a great
14 wall) is a list of human and 14 deal about. It starts with the word
15 systemgenerated posts with only the 15 "social view " Josh. There you are.
16 ability to cooment. Parentheses, we 16 Ckay. So can we blow -- can we take
17 have them beat here. W have a 17 the highlighting off the other
18 pl ethora of capabilities on each and 18 paragraphs? And | just want to see
19 every point. Ability to attach 19 that sentence so that it's easy to
20 files/links/create tasks/take action. 20 read.
21 | guess some of their screenshots 21 Ckay. Now, when Appi an showed
22 about in-line express actions were all |22 this during the trial, it highlighted
23 just marketing. 23 the words "social viewof work lists
24 Appi an didn't show you that 24 and tasks," and then it highlighted
25 paragraph either. Here's another 25 the last sentence that says: Ve
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2 shoul d just create a viewlike this 2 is the nore inpressive view, rather
3 and ship withit. 3 than, than -- and that certainly isn't
4 The inpression you get is that 4 an Appi an trade secret -- rather than
5 Ms. Garg was talk -- that the sentence | 5 the social viewof work lists and
6 at the begi nning and the second 6 tasks after which she had said, eh.
7 sentence at the end were tightly 7 And agai n, common sense, none of
8 linked to each other, but, in fact, 8 us know exactly what was intended by
9 let's take down the highlighting first | 9 that, but we can all draw concl usi ons.
10 and 1'll focus on the part that's 10 Now finally, let's get to --
11 tal ki ng about Appi an. 11 let's take a noment and go down to the
12 It says: Social view of work 12 bott om of the paragraph near the
13 lists and tasks, eh. And then it 13 conclusion that starts with the word
14 says -- 14 "overall," Josh. Can you find that?
15 Now you can take down that, 15 This is M. Grg's
16 Josh, and highlight the next sentence. |16 cont enpor aneous reaction: COverall, |
17 -- IBMhas a nore inpressive 17 amnot inpressed with their product
18 viewin their screenshots. W should |18 offering at all. |'mextrenely
19 just create a viewlike this and ship |19 i npressed by their marketing. For a
20 withit. 20 year and a hal f, they've pushed the
21 Now, jurors are supposed to 21 messaging really hard on this so |
22 bring their comron sense, and I'll ask |22 presumed that they had nore
23 you to judge what's likely being said |23 capabilities. They have sonme nice
24 there. And ny suggestion, of course, |24 videos on their website and some
25 is that she's tal king about 1BM which |25 really slick collateral. Can we come
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2 up with a plan to brief the sales 2 concl usi ons woul d follow fromthat.
3 force on this in January especially 3 e is that Ms. Garg was the central
4 when they' re conpeting agai nst Appian? | 4 person with respect to Pega Social and
5 And at her deposition, Ms. Garg 5 that her assessnent of Appian soci al
6 was asked about this |anguage. She 6 capabilities in 2012, nearly
7 testified, "It seens that ny belief 7 eight years before this case began in
8 was that the marketing was pretty 8 whi ch she had no notive to be
9 good, the product was not, and if 9 m sl eadi ng anybody, that her
10 we're just -- if this was just 10 observation at the time could not
11 marketing on a product that's not that |11 possi bly have been influenced by this
12 great, | believed our product to be 12 case.
13 superior so we should at a mininum-- |13 The second thing | suggest to
14 at the mninumbe marketing it as 14 you is that M. Zou's denonstration of
15 wel . " 15 Appi an's product, that by the time
16 This is the evidence of 16 M. Zou's denonstration of Appian's
17 Appi an -- of Pega supposedly stealing |17 product, Pega had in its product in an
18 i deas from Appi an. And the enthusiasm| 18 advanced state of devel opnent soci al
19 for stealing ideas fromAppian is 19 features that corresponded to the
20 pretty limted here because Ms. Garg 20 futures in Appian's social features
21 is saying that in her view-- and 21 bef ore Pega was gi ven any
22 she's the manager, that in her view 22 denonstration of Appian's social
23 what Pega al ready had was better than |23 features by M. Zou. Pega didn't
24 what Appi an had. 24 create what Ms. Garg was descri bing
25 So | suggest a coupl e of 25 between the 19th and the 20th of
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2 Decenber in 2012. 2 features were not derived fromtrade
3 Third, there's nothing in 3 secret information that Pega got from
4 Ms. Garg e-nail, |'d suggest, that 4 Appi an, that the $3.03 billion nunber
5 suggests any intent by Pega to use 5 drops away.
6 anything arising fromM. Zou's 6 He has no opi nion as to what
7 denonstration in the next version of 7 that nunber would be if any one of
8 the Pega platformto be released in 8 these product features was not deened
9 7.1. It's just the opposite. 9 to be the result of a trade secret
10 In general, M. Garg is 10 m sappropriati on by Pega.
11 comrenti ng that what Pega had was 11 Wth that in nind, | repeat to
12 better. You wouldn't replace the 12 cause M. Ml ackowski to concede t hat
13 features she was described with that 13 his nunber is inapplicable, the
14 whi ch she was descri bing as 14 nunber, the $3 billion nunber, | just
15 nondi scl osed. 15 have to persuade you, and you don't
16 Now, | want to link this to 16 have to be persuaded, that only one of
17 damages again. The 3 billion, 17 these is not an Appi an trade secret.
18 $3.03 billion nunber that you heard 18 And I'mnot finished for sure.
19 fromM. Mangi, is subject to the same |19 The next, nmobile. Dr. Marshall
20 qualification by Appian's expert 20 told you that Pega copied Appian's
21 M. Ml ackowski. He testified that if |21 mobi | e features by addi ng i n Pega
22 any of the product features that are 22 Version 7, deploynent of nobile
23 at issue with respect to product 23 applications conpletely out of the box
24 i nproverents, if the jury woul d 24 with no further configuration.
25 concl ude that any of the product 25 Ms. Garg's neno as of
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2 Decenber 2009 is addressed to -- 2 connect the standard platformto a
3 that's the relevance of the | like the | 3 mobi | e device. And so the -- and
4 IBMfeature and it doesn't suggest 4 Dr. Marshall told you that that was
5 that there was any intent to copy the 5 the key feature and that devel opers
6 Pega feature -- to copy the Appian 6 didn't have to do anything nore than
7 feature. 7 sort of one-click connection.
8 |'ve got nyself confused. | 8 There's no question that Pega
9 need to say it right because I'm 9 had been in the nobile business from
10 confusing -- | confused nysel f and, 10 as early as 2011. M. Louis testified
11 t herefore, confusing you. 11 that there was a fully operational
12 The feature accused in the 12 product avail able for sale in January
13 context of social is the concept of 13 of 2012.
14 the work list, giving work lists and 14 M. Bixby testified that, that
15 tasks. That is the subject of that 15 in January of 2012, Pega's nobile
16 sentence that | spent a lot of tine 16 product worked out of the box without
17 tal ki ng about that where Ms. Garg said |17 any need for further configuration.
18 she liked the feature, but that is no |18 That capability was available in
19 i ndication of an intent to sonehow use |19 Pega 6.2 and 6. 3.
20 confidential information to steal 20 Ms. Louis explained that it just
21 sonet hi ng from Appi an. 21 worked. You build the screen. You
22 For mobile, the claimis that 22 buil d your process. You build your
23 Appian -- that the benefit of Appian's |23 application in the Pega designer
24 Tenpo was that it came to devel opers 24 st udi o.
25 with an out-of-the-box ability to 25 This is all stuff that was
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2 avai l abl e in January of 2012. Pega's 2 witten Report, a long witten Report
3 first contact with M. Zou was in 3 on Novenber 24, 2021, meaning
4 February of 2012. 4 two weeks after he was first retained.
5 In order to conclude that Pega, 5 And based upon -- a very snart
6 A got an idea that Appian was 6 man, |'mnot suggesting otherw se --
7 concealing, that is, it was a secret 7 two weeks with software that you' re
8 that Appian had this out-of -the-box 8 conpletely unfanmiliar with before you
9 capability, that Appian was actually 9 start is a heavy |lift for anybody, no
10 keeping that secret, that's the first |10 matter how capabl e they are.
11 t hi ng. 11 Next, the -- Pega noved on, that
12 And second, that sonehow you 12 is, Pega purchased a conpany call ed
13 shoul d just disbelieve M. Bixby and 13 Antenna in Qctober of 2013. Nobody
14 Ms. Garg -- sorry, M. Bixby and 14 suggests that M. Zou had any
15 Ms. Louis, who were the people doing 15 relati onship with Antenna, any
16 it at the tine. And no doubt 16 i nvol verrent at all, and everyone
17 M. Mangi will tell you that they were |17 agrees that addi ng Antenna added nore
18 liars and thieves and you shoul dn't 18 skill to Pega and increased Pega's
19 bel i eve them but they are the people |19 sal es and booki ngs and so on.
20 who built the product. 20 And Appi an was found during
21 Dr. Marshall, someone who cane 21 trial -- M. Mangi didn't gotoit
22 along years later, had rendered an 22 during his closing, but they were
23 opinion on this subject. | believe he |23 found during the trial that in 2013,
24 was hired on sonething like 24 in 2014, Pega's booking increased two
25 Novenber 10th of 2021, rendered a 25 times and its mobil e pipeline
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2 i ncreased four timnes. 2 | believe there is a -- is there
3 Sure, it bought a conpany that 3 a second page, Josh, with a chart on
4 was in the nobile business and that's 4 it? There we go.
5 what happens when you buy anot her 5 So this is -- the colum on the
6 conpany. 6 left, which is in green, is a set of
7 Now, in 2013, January of 2013, 7 tick marks that are reflective of
8 M. Petronio created a nmobile 8 characteristics that the Pega product
9 analysis. He was asked to create an 9 had at the tine, created by Ms. Louis.
10 anal ysis that contained a list of what |10 The colum in the center, |ight bl ue,
11 Pega's features were, a list of what 11 i ndi cates characteristics that M. Zou
12 Appian's features were, and a list of |12 told M. Petronio Appian had and the
13 what sal esforce.comfeatures were. 13 colum on the right is sal esforce.com
14 They were a conpetitor. 14 a third conpetitor.
15 Ms. Louis contributed the Pega 15 And it lists the features and
16 part, and M. Zou contributed the 16 the benefits of the features. And as
17 Appian part. They didn't have 17 you can see, the perception at the
18 anything to do with each other. 18 time was that Pega' s product was --
19 M. Petronio put this together. 19 had all of those features, had
20 Here's the result. It's 20 everything that Appian had, and had a
21 Plaintiff's 40. 21 bunch nore as well.
22 (Wher eupon, Exhibit PLT 40, 22 Again, in fairness, you'll see
23 Mobi | e Anal ysis, was identified.) 23 it says at the top: External
24 MR FRANK: January of 2013, do |24 posi tioning, assumng nobile features
25 you recall the -- 25 in7.1. So those are features that
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2 were present at the time, not yet 2 identified.)
3 i ntroduced, but present in January of 3 MR FRANK And if you're --
4 2013. 4 just to repeat some stuff you've heard
5 The summary is the out - of - box 5 during the trial, but the listing down
6 capabilities, which is with one-click 6 onthe left side is called a palette
7 and with no further configuration, was | 7 and it provides a set of functions.
8 already in Pega's product in -- |ong 8 The way this works is you can click on
9 before this and before the rel evant 9 sonething that's in the palette
10 i nformati on was provided to Pega -- 10 somewhere, drag it onto the canvas and
11 relevant information related to Appian |11 it's used to a build a process, and
12 provi ded to Pega. 12 there's programming that is associ ated
13 And there are three renaining 13 with each of the things you click on.
14 features and |I'Il address themfairly |14 Now, could we | ook pl ease at
15 quickly. I don't want to take too 15 Plaintiff's Denonstrative 5.337?
16 much of M. Travell's tine. 16 (Wer eupon, Exhibit PLT 5.33
17 They are a bunch of ease-of-use |17 Denonstrative, was identified.)
18 features, one of which is called Shart |18 MR FRANK: In Pega 7.1, there
19 Servi ces. 19 was added a bar that says: Snart
20 And, Josh, if we can put up 20 Services, and if you click on that
21 DX 721. This is going to be an image |21 bar, you got a listing of the ten nost
22 of Appian's Process Mddeler. It nust |22 popul ar things that coul d be dragged
23 be -- there we go. 23 onto the canvas. And the benefit of
24 (Wher eupon, Exhibit DX 721, 24 these things in Pega and Appian is
25 I mage of Appi an Process Mdel er, was 25 that underneath them there's a bunch
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2 of programmi ng that does the work for 2 except that they were under the
3 the designer. It's already 3 utility -- 1'l1l call it a bar rather
4 pr epr ogrammed, a preconfi gured 4 than the Smart Shape bar. And all
5 activity. 5 Pega did was sort out the more popul ar
6 The very same things were 6 of the utilities, put themunder Snhart
7 available in prior versions of Pega 7 Shapes and the one that's underneath
8 sitting underneath other shapes that 8 that is called sonething else. And if
9 existed in the palette on the 9 you clicked on i nmedi atel y underneat h
10 | eft-hand side of Pega's canvas. So, 10 it --
11 for exanple, if you had clicked on 11 Josh, | wish ny eyesight were
12 utility in the prior version, you 12 better.
13 woul d have gotten something |ike 13 It's called Advanced Shapes. |If
14 access to 300-some-odd of these 14 you click on that, you get the rest of
15 preconfigured actions. 15 them That was the innovation. That
16 Al that Pega did was to group 16 is $3 billion worth of val ue
17 ten of themunder the headi ng Smart 17 supposedl| y.
18 Shapes and put theminto a drop-down 18 The next one is ease of editing.
19 menu that you coul d access nore 19 That's it. That's it with respect to
20 easily. It actually put the box 20 the first. It isliterally the
21 around the Smart Shapes, the blue bar, |21 ability to get the same thing you
22 and then around what you get when you |22 could get at 6.3. It's only that that
23 click on Smart Shapes. 23 i s accessed by clicking on one bar as
24 Every one of those capabilities |24 di stinguished froma different bar.
25 was present in the prior version 25 Not hi ng el se.
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2 The next, ease of editing, can 2 when you first pull out a cell phone
3 we pull up Dr. Marshall's Side 5.3, 3 and noving themaround into a
4 5.39, please, Josh? 4 different |ocation.
5 You saw this yesterday. It'son| 5 That's it. Nobody suggests that
6 the left, as | understand it, from 6 edit buttons like this is something
7 Appian's product and it's a button 7 brand new. But these two edit buttons
8 that allows you to nove fromthe user 8 are doi ng conpl etely different things;
9 envi ronnment back to the devel oper 9 and that is, | say respectfully to
10 environnent. And it's supposed to be |10 Dr. Marshall, he just nisunderstood
11 an ease-of -use feature. 11 what he was | ooki ng at.
12 The thing on the right in the 12 The last is customdata types.
13 red square is, in fact, something that |13 And there's a | ong expl anation that
14 does nothing of the kind. It is a 14 goes with this, but the short of it is
15 button that exists in the user 15 that in a particular type of business,
16 function, as you can see, imediately |16 say a banki ng busi ness, the bank
17 below and to the left of that button 17 col lects certain information with
18 are a bunch of icons. 18 respect to a custoner.
19 Those icons exist on a dashboard |19 And M. Bixby testified and he
20 and user function. If you click on 20 did a draw ng, DX 10. 2.
21 that button, what you get is the 21 (Wher eupon, Exhibit DX 10. 2,
22 ability to nmove the icons around on 22 Drawi ng, was identified.)
23 the screen if you're a user for your 23 MR FRANK: Sorry. He jot down
24 convenience. It would be like taking |24 in the drawing, but basically it's a
25 the icons on the screen that you see 25 way of organizing data val ues rel evant
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2 to a particular business. It could be | 2 damages part of the case and to focus

3 a bank. It could be a pizza shop. 3 you first on the jury instructions.

4 And it collects all of a class of 4 Josh, could we have Jury

5 information in one place in a way that | 5 Instruction No. 12 and, in particular,

6 makes the sane infornation usabl e, 6 No. 3 there, if you woul d?

7 transferable to other aspects of the 7 And the instructionis: |If one

8 bank' s busi ness or the pizza shop's 8 or both of the Defendants

9 busi ness. 9 m sappropriated a trade secret or

10 And of course, that's not unique |10 trade secrets. And | hope you

11 to Pega, but sonething that's been in |11 conclude that they didn't and you

12 Pega' s product since 2002 or '3. The |12 never get there.

13 argunent is, yes, it was in Pega's 13 The question for damages purpose

14 product, but we rmade it nuch easier. 14 is: Wat is the anount of damages

15 But you were never told, as | 15 caused by the m sappropriation?

16 stand here, | don't know what it is 16 And now let's go to Jury

17 that supposedly woul d be nade easier. 17 Instruction No. 13. o to the very

18 This is stuff that was in Pega' s 18 | ast one, Josh. 1It's on the second

19 product for two decades -- or 19 page.

20 one decade at that time, two decades 20 Cause of damages is a cause that

21 now. 21 that in the natural and conti nuous

22 Both M. Bixby and M. Trefler 22 sequence produces the damages. It is

23 testified that the same stuff had been |23 a cause w thout which the damages

24 in Pega' s product since 2002. 24 woul d not have occurred.

25 | want to switch nowto the 25 Cause of damages is a cause that
Page 8272 Page 8273
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2 in natural and continuous sequence 2 And there are other features

3 produces the damages. It's a cause 3 like the directly captured objectives

4 wi t hout whi ch the damages woul d not 4 feature and the fact that Pega had an

5 have occurred. 5 online nmobile, an offline nobile

6 Now, | want to return to 6 feature, and other things that made

7 sonething | said in the very beginning | 7 Pega's product different fromits

8 which is that Pega's product is 8 conpetitors' products, different from

9 designed for very large conpanies, and | 9 Appi an' s products.

10 it is designed to handl e tens of 10 And as | said very early on,

11 thousands of users. They're allowed 11 the -- sone people |ike that, need

12 to build an application once and then |12 that, are prepared to pay for it.

13 expand it and expand it and expand it |13 Q her peopl e who have smal ler | ess

14 wi thout changing very nuch to make it |14 conpl ex busi nesses don't necessarily

15 very easy to add new products, add new |15 need it, and so |I'mnot standing here

16 pl aces, add a new country, add new 16 to give you a sales pitch on behal f of

17 cust oner types. 17 Pega. |'msinply saying that the Pega

18 And it runs heavily on sonething |18 product has features that the Appian

19 called rules and rule sets, which are |19 product doesn't have, and those

20 a set of rules that guide the whole 20 features matter for certain custoners

21 process. Some of thembeing if you 21 and they drive custoner deci sions.

22 were a bank officer and the loan is 22 I'mgoing to give you a half

23 nore than $10, 000, you have to get 23 dozen exanpl es, give you each fairly

24 approval by somebody higher up. There |24 quickly but this is all in evidence.

25 are nmany, many of them 25 The first is Amazon.
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2 DX 1382, pl ease, Josh. 2 away from Appi an for backup recovery
3 (Wer eupon, Exhibit DX 1382, 3 scaleability reasons for the |ast year
4 Docunent, was identified.) 4 pl us.
5 MR FRANK Amazon, |'Il talk 5 And further up in the e-mail,
6 generally. Appian had been along to 6 Bob Kramer who's a founder of Appian
7 their facility to license themto 7 says: W worked at length with the
8 Amazon for years before these events, 8 Amazon fol ks, including their senior
9 2004. And it's the Amazon's Financi al 9 busi ness fol ks, earlier this year to
10 Services. And Amazon Fi nanci al 10 get themover their concerns about
11 Services cane to be dissatisfied with |11 Appian's architecture. W knew there
12 the ability of the Appian product to 12 was a risk. Ve weren't sure it was
13 scale, so they decided that they would |13 Pega they were considering. Now we
14 go outside and, and they woul d | ook 14 know.
15 for other people who could supply what |15 In the very top, CEO Matt
16 t hey needed. 16 Cal kins says: |'msurprised that we
17 And so they went to -- they put |17 had zero. Anazon had fully paid up
18 it out to bid to Pega and | BM -- 18 for its license but we had zero.
19 And if you scroll down, please, 19 Can't top Pega in a friendly account
20 Josh, to Scott Urichs' e-nails. 20 with bilateral activity.
21 M. Urichs was a sal esnan who 21 Pega sinply had sonet hi ng t hat
22 was dealing with Anazon. He was 22 Appian didn't have. It's not -- and
23 reporting to the nost senior people in |23 Arazon is a very sophisticated
24 Amazon -- the nost senior people at 24 custoner and concl uded what Appi an had
25 Appi an that we know Amazon was noving |25 didn't neet Armazon's need.
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2 I'mnot here to tell you that 2 have.
3 Appian was right or wong. |'msinply | 3 Poste Italiane, ease of use
4 here to tell you that that's what 4 because of the process di scovery
5 happened. 5 nmodul e and DOO, directly captured
6 Next one is DX 341. (& to the 6 obj ectives, on the governance. And
7 first page, please, Josh. 7 those again are features that Pega
8 (Wher eupon, Exhibit DX 341, 8 has, Appian didn't have.
9 E-rmail, was identified.) 9 And as we go forward in the
10 MR FRANK:  This is Edward 10 e-mail --
11 Hughes in the mddle of the page. He |11 To Page 741, please, Josh.
12 reports: W now saw three very 12 -- there's an e-mail froma man
13 recent -- thisisinthe text, in an 13 naned Sid Nazareth to -- | beg your
14 e-mail to Matt Cal kins who's the 14 pardon, there's an e-nail from Karen
15 CEO -- we now have three very recent 15 Astley who got -- starting at the
16 exanpl es where Pega has beaten us on a |16 begi nni ng of the page, and she says --
17 techni cal evaluation, Telstra, Poste 17 just wait, the first full line --
18 Italiane, and Ryder. 18 Edward was correct in this e-mail. W
19 These were all very recent so 19 have process governance com ng up, and
20 they establish a break fromthe past. |20 | do see us bei ng weak when conpeti ng
21 The punitive reasons in each case are |21 agai nst Pega in that area.
22 as foll ows: 22 Next is on the next page -- |
23 Tel stra, out-of-the-box 23 beg your pardon?
24 governance franework. That's 24 The next are two interesting
25 sonet hi ng that Pega had, Appian didn't |25 e-mails. e is on Page 746, Josh,
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2 last e-mail in the string. 2 litigation.
3 It's froma man naned Tony 3 Next, 2013, DX 1288.
4 Durso, who was the vice president for 4 (Wher eupon, Exhibit DX 1288,
5 sol utions consulting at Appian at the 5 E-mail, was identified.)
6 time. And in the third paragraph down | 6 MR FRANK The Ed Hughes
7 fromhe says roughly what M. Hughes 7 e-mail, it's the first intime. It's
8 said at his deposition: | may be in 8 on Page 585.
9 the mnority with this opinion, but I 9 Ed Hughes, again, is head of
10 think that Appian and Pega are two 10 Appi an's sales function: W have run
11 fundarmental ly different platforms that |11 into three or four encounters with
12 happen to be categorized under the 12 clients in which they are chall engi ng
13 sane three-letter acronym 13 our ability to do rul es inheritance.
14 And second up to the next e-nail |14 This is apparently hitting a cord with
15 intimeis an e-mail from-- on 745, 15 clients. They have spoken with Pega
16 pl ease, Josh -- froma man naned Joe 16 and i n sone cases have becone the nore
17 Aleardi. And M. Aeardi says, in the 17 i nportant sel ection.
18 first sentence of his e-mail, second 18 VW need a sinple, killer answer
19 or third sentence: They do sone 19 that goes further than, yes, we do it
20 things better, just |ike we do. 20 but we do it differently. It has to
21 Wiat's now i nportant are those things |21 say Pega does it all wong or does it
22 to the customer that leads to wins and |22 by necessity because it's so conpl ex.
23 | osses. 23 Appi an has a sinple and el egant
24 That, |adies and gentlenen, is 24 answer .
25 the real world, not fromthe world of |25 And then in the next sentence,
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2 he says: This is a top conpetitive 2 i npressi ve.
3 priority. 3 Let's tal k about Census for just
4 Ski ppi ng a sentence: W just 4 a mnute. And, Josh, can you put up
5 lost Rabo on this point. It's 5 DX 1820 and go to, first, to Page 68?
6 critical that we develop an answer and | 6 (Wher eupon, Exhibit DX 1820,
7 counter -- | think that's intended to 7 Slide, was identified.)
8 be ASAP. 8 MR FRANK:  The slide shown
9 Then if you go to the very 9 here, the Census -- well, first point,
10 top -- go up one e-mail, Tony Durso, 10 Census awarded this contract to
11 the head of sales consulting says: A |11 Appi an -- to Pega because Pega was
12 fewinitial thoughts. 12 able to build an offline nobile
13 Next sentence: They are correct |13 capability that Census needed and
14 in saying that we don't have rul es 14 Appian couldn't do in the defined
15 today and a weakness has been exposed. |15 anmount of time.
16 ' mnot suggesting that 16 That's conpl etel y undi sput ed.
17 everybody would want that. |'mjust 17 It had nothing to do with M. Zou.
18 suggesting that many customers do 18 It's a 2016 event, years after Zou
19 t hat. 19 left. He didn't do anything having to
20 I'lIl give you one nore. | nay 20 do with Pega Mbile. But Pega coul d
21 be taking nore time than | shoul d. 21 bui | d somet hi ng, Appian couldn't build
22 Let's go to DX 1288. This is a 22 it. Pega got the job.
23 di scussi on between -- 1288 is Bates 23 But besides that, the Census
24 585. I'msorry, |'mshow ng you the 24 Bureau did an overal |l eval uation of
25 sanme thing, ny nistake, and not very 25 the qualities of the two products, and
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2 that's what you see in the bar chart 2 Appian is the salmon on the left. In
3 on the right. 3 the aggregate and by score is that
4 And in every one of five 4 Pega is at 87.something, the in-house
5 criteria, every one, Pega, which is 5 solution of the Census is at 70.5, and
6 the blue bar on the right, outscores 6 Appian is at 67.0.
7 Appi an, which is the sal non-col ored 7 So Appian is the third-pl ace
8 bar on the left, in every single 8 finisher there, not even the
9 i nstance by a conpletely neutral 9 second- pl ace finisher. Conpletely
10 source who was trying to do the best 10 i ndependent eval uati on.
11 they could for the benefit of the 11 Next, DX 1346, please, Josh.
12 United States governnent and the rest |12 (Wher eupon, Exhibit DX 1346,
13 of us, right, taxpayers. 13 E-Mail string, was identified.)
14 And if you go now -- in each of |14 MR FRANK: This is an exchange
15 those criteria, which have to do with |15 i nvol ving a man named Dave Dant us.
16 system design and functionality and 16 M. Dantus was an Appi an regional vice
17 ability to meet the schedul e and cost |17 presi dent for Departnent of Defense
18 and overall liability, on every single |18 sal es.
19 criteria that the Census created, it 19 If you go to Page 274, middle of
20 is -- Pega outscored. 20 the page, second paragraph down.
21 You can't blane that on M. Zou, |21 M. Dantus said: |'d like to
22 that doesn't make sense. 22 continue this discussion and see if we
23 Now go to the next Page 69. 23 can take it to another |evel on our
24 This is the overall eval uation. 24 own fromloss to Pega earlier this
25 Pega is in the yellow on the right, 25 year. |'ve attached the | oss anal ysis
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1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)
2 docunent to this nmessage. 2 I'll stop reading this to you because
3 And then in the next neno he 3 I think I've nade the point,
4 wites -- we can skip over the next: 4 hopef ul | y.
5 I'dlike to see if we can substantiate | 5 The larger question, then, is:
6 our claims with nore conpelling 6 What underlies Appi an's danage cl ai n?
7 content . 7 The claimhere is that M. Zou
8 And then the next three 8 provi ded to Pega his experience as an
9 par agr aphs goi ng down, he points out 9 Appi an devel oper between 2012 and 2014
10 that the Air Force concluded that Pega |10 and, as a result of that, every single
11 was sinply easier to use and the 11 sal e that Pega nade between
12 Air Force found Appian to be nore 12 Cct ober 1st, 2013, and Septenber 30,
13 conpl ex and that Pega was able to nake |13 2021, to any customer in conpetition
14 their arguments in a side-by-side 14 wi th anybody, every one of Pega's
15 conpari son, Appi an versus Pega. 15 sales -- not just Pega's sales in
16 Now, this is a 2018 docurent, 16 conpetition with Appian, but Pega' s
17 four years after last contact with 17 sales in conpetition with anyone, that
18 M. Zou, no suggestion that that's 18 every such sale was attributable to
19 driven by anything related to M. Zou. |19 i nformation provided by M. Zou.
20 It's relating to the product 20 That is a spectacul ar,
21 features of the two products that have |21 unr easonabl e overreach just by
22 nothing to do with M. Zou and nothi ng | 22 conparing the two nunbers, 479 nllion
23 to do with what is claimed to be the 23 where Pega was conpeting wth Appian
24 trade secrets that M. Zou provided. 24 and 3 billion where it was conpeting
25 Before | wear out ny wel cone, 25 with everyone.
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1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)
2 It's not hard to figure out that | 2 and it's nostly the cost of the food
3 84 percent of the sales data being 3 they're going to serve to ne and the
4 clained in this unjust enrichment 4 little labor cost in the kitchen and
5 claimare for sal es nmade by Pega 5 that's it.
6 agai nst ot her people other than Appian | 6 So if you're looking at a snall
7 with no description of who the other 7 i ncrease in sales, what you conpare is
8 peopl e were, no description of what 8 that snmall increase in costs driven by
9 was being sold in conpetition, and 9 those sal es.
10 it's sinply out there and conpl etely 10 Now, if you ask what is it that
11 unlinked in any other way to the 11 drives the revenue of that restaurant
12 product features that are said to 12 if youre going to claimthat all the
13 justify an award of $3 billion. 13 revenues of the restaurant are unj ust
14 So that's the first problemwith |14 enri chnent ?
15 it. 15 And the answer is, it's all the
16 The second problemwith it is 16 costs of the business because now you
17 that sort of a probl emof econom cs. 17 have to -- you know, it's the cost of
18 If you're going to claimall the 18 the tables and the chairs and the
19 revenues of a business -- let ne make |19 ki t chen equi pnent and the food and al |
20 this distinction. If | -- if I'mthe |20 of the service personnel and the chef
21 | ast one into a restaurant one night, |21 and all of that.
22 the marginal cost of serving ne 22 So it depends on what you're
23 dinner, if I"'mthe last one in, is 23 claimng. Wen you re claimng all of
24 pretty small. They have all the 24 the revenues of the business, you have
25 tables, the walls, and the kitchen, 25 to-- wite off, you have to deduct
Page 8288 Page 8289
1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)
2 fromthat all of the costs of the 2 Yes, and you woul d award darmages under
3 busi ness. 3 the conpetition scenario. That's
4 Don't believe me. Don't believe | 4 conpetition agai nst Appian, direct
5 M. Platt, who said what | just said. 5 conpetition agai nst Appi an.
6 Bel i eve M. Mal ackowski who testified 6 That's what M. P att said.
7 as follows: |If the jury were to 7 That's what M. Ml ackowski said. The
8 conclude that all of Pega's -- if the 8 two experts are saying the sane thing.
9 jury were to conclude that -- included | 9 Now, there was criticismof
10 all of Pega revenues, you should 10 M. Platt yesterday when he said that,
11 include all of Pega' s costs that in 11 but the inescapable fact is that that
12 respect of your product change theory. |12 is exactly what M. Ml ackowski agreed
13 You woul d agree, would you not, 13 was correct.
14 that the product -- | butchered that. 14 Now, the argunent | bet you're
15 This is nme asking the questi on, 15 going to hear come rebuttal tine is,
16 by the way: If the jury were to 16 wel |, gee, yeah, sone of those
17 conclude that all of Pega's -- if the |17 expendi tures, though, woul d have
18 jury were to conclude that if you 18 assisted sales in future periods.
19 i ncluded all of Pega' s revenues, you 19 And the answer to that is maybe
20 shoul d include all of Pega' s costs 20 so. But when you're looking at a
21 with respect to your product change 21 single block of time, it's always true
22 theory, you would agree that damages 22 that sone expenditures prior to the
23 for the product change theory are 23 bl ock of time would have assi sted
24 zero? 24 revenues within the block of tine and
25 Answer from M. Ml ackowski : 25 some expenditures within the bl ock of
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1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)
2 time woul d have assisted sales after 2 zero.
3 the block of time. They tend to wash 3 Ve offered M. Platt's testinony
4 each ot her out. 4 on the question of what shoul d be the
5 So the accounting, the way this 5 damages in the event that you were,
6 stuff is accounted for is to take the 6 you were to find that there was trade
7 revenues of the business, to subtract 7 secret msappropriation on the sal es
8 the costs of the business. And when 8 and narketing claim and his
9 you do that, what you get in this 9 testinmony -- | believe, it was
10 particul ar case are these particul ar 10 $187 million.
11 facts, there's no danages at all. 11 The defendant in this situation
12 Now, the -- and regardl ess of 12 al ways has a puzzl e because we
13 what you hear next fromM. Mangi -- 13 affirmatively believe that there was
14 and | will not get a chance to 14 no trade secret msappropriation, but
15 respond, | should say, so | shoul d 15 we don't nake the decision. You make
16 protect nyself here -- the fact is the |16 the decision. Therefore, we try to
17 two experts said the same thing. And |17 provi de sone assistance if, in the
18 the fact is that as a matter of 18 unfortunate case, you find agai nst us.
19 accounting and economcs, it's an 19 That's not a suggestion. The
20 appropriate thing to say. 20 thing you worry about if you are
21 So with respect to this theory, |21 def endants, you wonder whether that
22 even if there was a denonstration of a |22 suggests they concede they really are
23 trade secret msappropriation -- and | |23 l'iable.
24 surely hope you don't get there -- the (24 And the answer is, we certainly
25 damages for the large clai mwoul d be 25 do not do think that. W can't
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1 Defendant - Pega - O osing (Frank) 1 Defendant - Pega - O osing (Frank)
2 prej udge your decision. W can't 2 defendants. And we tal ked about
3 prej udge your deci sion. 3 proportionate time per side.
4 Thank you. Thank you for being 4 Could | just ask how | ong
5 willing tolisten to me. Thank you 5 M. Travell intends to have?
6 for your patience. 6 MR TRAVELL: You may. Wen I
7 And the last thing | would say 7 was shaving this norning, Your Honor,
8 is, remenber, | don't get a chance to 8 it took me 21 minutes. | think | can
9 respond. The rules are such that at 9 do better.
10 sone point this has to end and, 10 MR MANG: Ckay.
11 therefore, | don't get a chance to 11 THE COURT: So as | cal cul at ed,
12 respond. So if | sit there grimacing |12 M. Mangi's used 2 hours and
13 and don't say anything, it isn't 13 6 mnutes, and M. Frank has used
14 because | don't have sonething to say, |14 2 hours, 17 mnutes. So we'll bal ance
15 it's that the rules say | get a 15 it out.
16 chance. 16 MR NMANG: Thank you.
17 Thank you very, very much. 17 THE OQOURT: Ckay. GCourt is in
18 THE COURT: W'l take the 18 recess for 15 ninutes.
19 afternoon recess at this point. 19 (Recess taken.)
20 (Jury exits.) 20 THE COURT: Al right. Wy
21 MR NMANG: Your Honor, |I'm 21 don't you bring the jury in?
22 slightly concerned about the 22 (Jury enters.)
23 di sproportional utilization of tine 23 THE COURT: Al nenbers of the
24 here gi ven now we now used 2 hours and |24 jury are present. Everyone may be
25 20, and that's only one of the two 25 seat ed.
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1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)

2 And, M. Travell, you have the 2 been advocating for Appian and for

3 f1oor. 3 Pega, and nowit's ny chance to have
4 MR TRAVELL: Thank you, Your 4 your undivided attention for the next

5 Honor . 5 brief time -- | promse not to be nore

6 Good afternoon. M nane is 6 than about 20 mnutes -- to talk to

7 Wayne Travell. | amlead counsel for 7 you about M. Zou and his invol venent

8 M. Youyong Zou, who's present today 8 in this case.

9 in the courtroom 9 As you have heard, on the basis
10 He spent nost of the |ast seven |10 of a theory called unjust enrichnent,
11 weeks in the trophy box behind third 11 Appian is claimng $3 billion in
12 base back there, soit's nice to be 12 damages agai nst Pegasystens. Under
13 able to see you all at once. 13 the sane theory, the unjust
14 But 1'd like to join both 14 enrichnent, they are seeking to
15 M. Mangi and M. Frank in thanking 15 di sgorge fromM. Zou what he profited
16 you for hanging in with us for the 16 fromhis alleged m sappropriation of
17 | ast seven weeks. And you're getting |17 trade secrets.

18 to see how cases are decided and how 18 Now, again in his case, the

19 | aws nade and stuff. It's sort of 19 di sgorgerment of profits is the anount

20 | i ke aski ng how the sausage was made. 20 that he was paid by K-Force for the

21 It's a messy process, but this is 21 consultant services that he did for

22 actual |y how t hese things are done. 22 Pegasyst ens between February of 2012

23 So | don't need to tell you that |23 and Sept enber of 2014.

24 the vast amount of time and energy the |24 If you decide that M. Zou was,

25 | awyers have spent in this case have 25 in fact, involved in nisappropriation
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1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)

2 of trade secrets -- and I'Il come back | 2 secrets, and we subnit that is not a

3 tothat in just a nonent -- then the 3 guestion that is easily answered or
4 actual amount that he profited, the 4 shoul d be reflexively answered.

5 anmount of noney that he put into his 5 I n considering whether or not

6 pocket was $18, 465. 10. 6 the information that M. Zou provided,

7 Pega i s clai mng $23, 600, which 7 there are a couple of things that |

8 is actually the gross amount before 8 woul d I'ike you to keep in mind. First

9 taxes that he was paid. 9 of all, by the time M. Zou was
10 So to the extent that becones 10 wor ki ng at Lockheed in 2005 t hrough
11 rel evant to your deliberations, | 11 2011, he had been -- as Ms. Marcus
12 comrend you |l ook at Plaintiff's 12 brought out on cross-exam nation, had
13 Exhibit No. 5, which are the actual 13 years of schooling for -- in conputer
14 paynent records that show when M. Zou |14 sci ence and as a program devel oper in
15 started and when he finished for his 15 codes |ike JavaScript, OC+ and the
16 consul ting work. 16 other things that he's testified
17 And M. Josh has actually put 17 about .

18 that on the screen, so you can see 18 So he was a very experienced

19 what that looks like. It's a docunent |19 sof tware devel oper by that point in
20 that you' ve seen before. 20 his life.

21 But no matter, as Judge Gardiner |21 He becane an Appi an devel oper in
22 has instructed you, before you get to |22 May of 2011 and worked as a Appi an

23 the i ssue of damages, you nust first 23 devel oper for a relatively brief

24 find that the information that M. Zou |24 period of tine, fromMy until about
25 provi ded to Pega were Appian's trade 25 August of 2011.

TSG Reporting - Wrl dwi de

877-702-9580




Page 8298 Page 8299

1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)

2 And during that tine M. Zou had | 2 taking the position that the fact that
3 a chance to work in that environnent, 3 its product didn't have certain
4 and he learned quite a bit about it. 4 features or had certain limtations is
5 And what M. Zou | earned about it is 5 itself a trade secret.

6 not anything that's not everything 6 Now, again, how would M. Zou
7 that's contained in the documentation 7 know that? M. Zou woul d know t hat
8 that you' ve heard so nmuch about by his | 8 only by his experience in actually
9 experience as a devel oper, what it's 9 doi ng the key strokes, |ooking for
10 like to actually code in the Appian 10 features that he's seen in other
11 programitsel f, what he | earned about 11 products, and trying to use that in
12 its limtations, what he | earned about |12 Appi an.

13 what its qualities were. 13 So in your deliberations of

14 As M. Frank mentioned to you 14 whet her or not these are, in fact,

15 during his closing statenent, nuch of |15 trade secrets, please keep in mnd

16 what M. Zou inparted to Pegasystens 16 that much of what Appian is trying to

17 in his conversations, principally with |17 protect are things that are

18 M. Petronio, are shortconm ngs or 18 deficiencies in its product or

19 limtations of the Appian software 19 features that its product did not, in

20 product itself, things that Appian 20 fact, have.

21 didn't have or that M. Zou knew, 21 V% believe that after careful

22 based upon his experience working in 22 consideration, if you find that Appian

23 other types of software products, that |23 has failed to prove that the

24 Appi an did not have. 24 information that M. Zou provided

25 In this case, however, Appian is |25 were, in fact, trade secrets by the
Page 8300 Page 8301

1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)

2 greater weight of the evidence -- and 2 So one place are the screen

3 M. Mangi had the scale that you all 3 di splays. MNow, again, M. Mngi used
4 have seen in these types cases where 4 the termthat M. Zou provi ded access

5 you have to bal ance the evi dence, and 5 to Pega to the Appian software, but

6 plaintiff has the burden nmaking the 6 you' ve had a chance to actually see

7 evidence just a little heavier on 7 the vi deot apes and see what was goi ng

8 their side. But it is a very real 8 on.

9 burden, and it is the Plaintiff's 9 What you saw was M. Zou doing a
10 bur den. 10 denonstration of the Appian software.
11 And unl ess you' re convinced by 11 Now, certainly, it's clear that Appian
12 that preponderance of the evidence 12 was asking himto denonstrate certain
13 that they' ve proven their clains that |13 features of the software. So they
14 these are, in fact, trade secrets and |14 were saying, can you do this? Can you
15 that they were m sappropriated, then 15 show us how this is done?

16 you nust find that Appian is not 16 But in fact, what he was doing
17 entitled to danages either against 17 was | ooking at what | think M. Platt
18 M. Zou or agai nst Pegasystens. 18 called the presentation |evel -- |

19 So what are the trade secrets? 19 guess that was M. Pinto -- the

20 M. Mangi talked to you a little bit 20 presentation | evel, the actual what

21 about that this nmorning, but what I'm |21 you see when you turn on your conputer
22 going to focus on is where those trade |22 and you' re | ooking at the screen and
23 secrets are alleged to have lived, 23 doi ng the key strokes and mani pul ati ng
24 where they have alleged to have 24 those key strokes to go fromone

25 resi ded. 25 element of the platformto another.
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2 But at notine did M. Zou ever 2 what your programor your software can

3 provi de the software itself to 3 do, and M. Zou, in fact, did that.

4 Pegasystens or all ow anyone at 4 They were al so saying that

5 Pegasystens to actually use his access | 5 M. Zou provided user manuals, what's

6 to the program 6 call ed the docunentation that was

7 O course, in that very first 7 housed in the Appian Forum and that

8 video we saw, there was a point in 8 that user -- those user nanual s were,

9 time when M. Petronio tried to take 9 in fact, somehow proprietary trade
10 over, but that didn't happen. 10 secrets to Appian.

11 M. Petronio did not, in fact, get 11 So to put this in context, so,
12 access to the programitself. 12 agai n, those are where the trade
13 So the evidence is pretty clear |13 secrets are alleged to have resided.
14 that what M. Zou did was give a 14 What's clearly not a trade
15 denmonstration of how the Appian 15 secret is what's between M. Zou's
16 software itsel f worked. 16 ears, okay? And to the extent that he
17 Now, again, you' ve been inplored |17 worked in the product, he | earned
18 by both M. Mangi and M. Frank not to |18 thi ngs about the product and he was
19 | eave your common sense outsi de of 19 able to talk to others about his
20 your deliberations. 20 experience in that product, that
21 If what M. Zou did was provide |21 cannot possibly be a trade secret.
22 a denonstration, again, that's what 22 And when M. Zou said, well, |I'd
23 software is meant to be done, the 23 like to see the programdo this
24 pur pose of software, the purpose of 24 better, but it doesn't doit. That's
25 marketing. It's to show the world 25 not a trade secret. That's what
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1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)

2 M. Zou knew. That's what he calls 2 Wiat |'d like to do is just take

3 hi s head know edge. 3 take a few ninutes and go through what

4 And | would submt that in 4 Dr. Gole told you about his review of

5 thi nki ng about this, please keep that 5 t he Appi an program and show you three

6 concept in mnd. 6 different places where he was clearly

7 So the other issue is not only 7 wrong about his observations about the

8 does Appi an have to prove that these 8 programitself.

9 are trade secrets, but they al so have 9 So one of the first things that
10 to prove that they took reasonabl e 10 he did was he spent tine tal king about
11 steps to keep those secrets 11 the registration for Appian Forum
12 confidential. 12 And, Josh, if you could displ ay
13 And in order to do that, they 13 Plaintiff's Exhibit No. 274.

14 principally rely on an expert 14 (Wher eupon, Exhibit PTX 274,

15 Eric Cole. Now, again, there's been a |15 Docunent, was identified.)

16 | ot said about M. Cole -- pardon ne 16 MR TRAVELL: M. Frank gave you
17 while | get a drink of water -- I'm 17 a spoiler alert during closing

18 sorry, | guess he calls hinself 18 arguments. He said | mght talk about
19 Dr. Gole -- that he's the cyber 19 that, and he's, in fact, right. | am
20 security expert for President Chana, 20 going to talk about it.

21 for Bill and Melinda Gates. And 21 So Ir. (ole testified that every
22 that's undoubtedly true. 22 registrant for Appian Forumhad to use
23 But what did Dr. Cole say in 23 this process of filling out this

24 this case and how shoul d you credit 24 information in the Appian Forum user
25 his testinony? 25 registration in order to be able to
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2 get access to the Appian Forumitself. 2 bet ween people |like M. Zou and
3 Again, brief remnder, the 3 Appi an, where the user, again,
4 Appi an Forumis the place where Appian | 4 undert ook all of those obligations of
5 stored its docunentation, again, user 5 confidentiality to keep this secret.
6 manual s, where Appi an devel opers could | 6 Now, the reason |'mtalking
7 go and initiate a chat or read chats 7 about this is not just to show that
8 that other devel opers had witten and 8 Dr. Cole was clearly wong in this
9 support and service personnel from 9 i ssue, but how casual Appian was, in
10 Appi an that was behind the Appian 10 fact, about these types of |icenses
11 Forum where a devel oper coul d 11 and regi strations, which conpletely
12 initiate a trouble ticket or a service |12 undercuts the notion that sonehow that
13 ticket when they were having issues 13 these were the crown jewels and they
14 with the programor having questions 14 wer e keepi ng these under tight |ock
15 about the program and where they 15 and key and that they took steps which
16 coul d al so downl oad an instance of 16 they woul d require under lawto
17 Appi an for whatever purposes for which |17 protect their trade secrets. They
18 they needed it. 18 didn't doit, and I'lIl show you why.
19 Dr. Cole testified, 19 So after Dr. Cole testified
20 unequi vocal Iy, that everyone had to go |20 about this, you know, | asked himon
21 through this process and, as a result |21 cross-examnation: Is it your
22 of going through this process, they 22 testinmony that M. Zou, in fact, went
23 automatical ly accepted the Terns of 23 through this registration process?
24 Use that were part of this and that, 24 And again, it was his belief
25 in essence, formed a direct contract 25 that, in fact, he did. However, |

Page 8308 Page 8309
1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)
2 asked M. Ml col m Ross the same 2 second process is, in fact, what
3 guestion, and Ml col m Ross sai d, no, 3 M. Zou went through.
4 that's not true. |In fact, there are 4 And under that process, the way
5 two different types of registration 5 a person, a devel oper, or sonebody
6 processes. 6 who's new to Appian registers for the
7 This process that Dr. Col e 7 first tine for Forumis their project
8 testified about, again, to try to 8 manager, in fact, registers that
9 convince all of you that this was the 9 person for the Appian Forum
10 keys to the crown -- well, it was the |10 And as a result of that
11 keys too, I'mnot exactly sure what 11 registration, which is the process
12 they're saying at this point -- but 12 that M. Zou, in fact, went through,
13 M. Ross, in fact, acknow edged that 13 M. Zou didn't fill out this actual
14 there are two different types. 14 registration, his project manager did.
15 This is for self-registration. 15 And what happens as a result of that
16 To the extent that sonmeone wi shes to 16 is that M. Zou has credentials, and
17 regi ster thenselves, they, in fact, go |17 we'll look at this in just a nonent.
18 through this process. Then in 2011, 18 And then once he does that, all
19 when M. Zou was first registered for |19 he has to do to enter into Forumin
20 Forum when he worked for Lockheed and |20 the future and for the hundreds or
21 then later today, as a matter of fact, |21 per haps thousands of tinmes M. Zou
22 the sane type of process is used. 22 used Forum both for his consulting
23 But what M. Ross said and what |23 work at Pega and for his enpl oyer over
24 M. Zou also testified to was that 24 the next decade or so, he put in his
25 there is a second process, and the 25 user name and password and never had to
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1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)
2 accept Terns of Use. 2 that nmeans, is M. Ross has said that,
3 Again, that's inportant, because | 3 but M. Zou has testified that he
4 without the Terns of Use, there's no 4 didn't go through this process.
5 contract between Zou and Appi an, and 5 So where's the evidence, then?
6 there's, in fact, no obligation of 6 You're going to go back to the jury
7 confidentiality on a person |ike 7 roomand you' Il be given nore
8 M. Zou to denonstrate the product for | 8 docunents than you ever wanted to see.
9 what ever purposes he woul d |ike. 9 And you can | ook through every one of
10 Josh, if you could -- so to the |10 t hose docunents and there is no
11 extent that Dr. Cole, the cyber 11 docunent in the record in this case
12 security expert, the world s forenost 12 that shows that Appian has any record
13 expert on how to keep your software 13 that M. Zou ever accepted the Terns
14 and your trade secrets secret, 14 of Wse in 2011, 2012, all the way up
15 testified that this was the process 15 to 2021, which was the last time
16 that did it was clearly wong, just 16 M. Zou worked as an Appi an devel oper.
17 dead wong about that. 17 So what |1'd like to do next,
18 Now, M. Ross suggested to you 18 Josh, is, let's take a ook at the
19 that, well, even if you go through the |19 first video deposition, the first
20 ot her process, there has to be some 20 video that M. Petronio created in
21 sort of Terns of Use registration the |21 February 20th of 2012, at the very
22 first tine the person actually uses 22 begi nning of their relationship.
23 t he Appi an Forum 23 Excuse nme, that's Plaintiff's
24 But, again, the issue I'll go 24 Exhi bit 855.
25 back to, the burden of proof and what |25 (Wher eupon, Exhibit PTX 855,

Page 8312 Page 8313
1 Defendant - Zou - Qosing (Travell) 1 Defendant - Zou - Qosing (Travell)
2 Video, was identified.) 2 M. Petronio. M. Zouis, in fact,
3 MR TRAVELL: And this is a 3 creating a very short proof of
4 video that M. Petronio took using the | 4 concept. And M. Petronio is asking
5 famous Cantasi a vi deo, an 5 M. Zou how does -- what is this thing
6 of f-the-shel f product that you've 6 about, the docunentation, what does
7 heard about throughout the testinony 7 that mean?
8 in this case. 8 So if you could go ahead and
9 And during that tine, what 9 play that, Josh. W're actually
10 M. -- this was the very first 10 | ooki ng at the screen that
11 conversation between M. Petronio and |11 M. Petronio is recording.
12 M. Zou. You rmay recall that this was |12 (Vi deo pl ayed.)
13 a -- there were a series, | think, of |13 MR TRAVELL: You can stop that
14 four different videos that were taken |14 right there.
15 that day. 15 Wiat we're | ooking at is,
16 And at one point during those 16 M. Zou inrealtine, at M. Petronio's
17 vi deos, M. Petronio says, well, ny 17 request, is saying, can you navigate
18 famly is conming here, | want to say 18 to Appi an Forum and show ne what the
19 good-bye. Let's interrupt for a few 19 docurrent ati on | ooks |ike?
20 mnutes, then we'll cone back. | 20 So that's what M. Zou does. He
21 don't know if they renenber that, but |21 goes to -- you can see at the top the
22 that actually occurred during this 22 address, forum Appi an.com And what
23 process. 23 you' re seeing is a screen that M. Zou
24 So at this point we're going 24 and M. Petronio are looking at. It's
25 back and forth between M. Zou and 25 recording in realtine.
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2 Josh, can you go ahead and roll 2 | ook at docunentation, open service
3 the tape? 3 tickets.
4 (Video pl ayed.) 4 But again, as you | ook through
5 MR TRAVELL: That's M. Zou 5 it, there is no time where you see any
6 putting in his username and password. 6 types of pop-up of a Terns of Use once
7 Stop it right there. Can you 7 your inside. And again, at this time,
8 roll it back just a second? 8 there's no infornation that we've seen
9 So again, to the extent that 9 that shows that any of the docurents
10 there was any suggestion that each 10 are marked confidential .
11 time a devel oper |ike M. Zou | ogged 11 So on that point, again, we go
12 into Appian Forumthat he was -- there |12 back to Dr. Cole, the cyber security
13 was a pop-up of Terms of Use that he 13 expert, and to the extent that he
14 had to accept to go beyond that, take |14 testified, again, that these Terns of
15 your tinme and look at that, but it's 15 Use were an automatic part to the
16 not there. 16 Forum process, he's just wong about
17 G ahead and roll it forward 17 that.
18 just alittle bit. 18 And again, if there was any
19 (Video pl ayed.) 19 evi dence, any document that Appian had
20 MR TRAVELL: So again, now he's |20 that proved -- that showed that
21 i nside Forumand they are | ooking at 21 M. Zou accepted the Terns of Use, it
22 the feature inside Forum where are 22 woul d have been a banner, it woul d ve
23 t hese sketches anongst different fol ks |23 been on a fl agpol e bei ng waved around
24 about the product. And he navigates 24 the courtroom You haven't seen it,
25 to different places inside Forumto 25 and you won't see it during your
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2 del i berati ons. 2 Ms. Marcus' questions how that's done,
3 So the other thing that Dr. Cole | 3 and it's done either through what they
4 tal ked about was the actual access to 4 referred to as an on-prem se version
5 the Appian platformitself. You nay 5 of the Forumsoftware, which again is
6 recall -- and again, it's not what | 6 accessed through a portal at the
7 recall, it's what you recall -- that 7 enpl oyer' s place of busi ness or
8 Dr. CGole testified that there was 8 remotely through a VPN, where the
9 sonet hing that he described as a 9 devel oper has to use a password and a
10 devel oper environment. And what he 10 | ogi n name and perhaps a token for
11 descri bed as a devel oper environnent 11 pur poses of actually getting to that
12 is sonething that he said resided 12 websi te.
13 i nsi de of Forum and where a devel oper |13 But what is clear fromthe
14 like M. Zou would go for the purposes |14 testimony in this case, and which
15 of doing this coding work for his 15 Dr. Gole got dead wong, was where the
16 enpl oyer -- for the customers of his 16 actual software resided.
17 enpl oyer. 17 Now, again, Dr. Cole seened to
18 Again, Dr. Col e was dead w ong 18 suggest that because it was inside
19 about that. The actual work 19 Forum-- that this devel oper
20 envi ronnment of devel opers using the 20 envi ronnment was inside Forum that
21 Appi an Forum-- the Appian platformis |21 woul d be another opportunity for the
22 not inside Forum it's really in the 22 Terns of Use to pop up and be
23 portal that the enpl oyer has. 23 accepted, but he's just wong about
24 Again, there was a great deal of |24 that.
25 testinmony by M. Zou in response to 25 So again, to the extent, that
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2 you're looking for a contract, a 2 So, again, to the extent that
3 bi ndi ng agreenent between Appi an and 3 Dr. Cole believed or testified
4 M. Zou that would bind himto keep 4 ot herwi se, he was just wong about
5 Appi an's secrets confidential, you re 5 t hat.

6 not going to find it. 6 The other very critical fact
7 The other thing that M. Mangi 7 about which Dr. Cole was wong is he
8 suggest ed during his cl osing 8 was under the inpression and testified
9 statement, closing argunent this 9 to all of you -- actually, to nore of
10 norni ng was that M. Zou adnitted that |10 you that aren't here anynore -- that
11 there are opportunities or features of |11 all of the work that M. Zou did was
12 proprietary software where in order to |12 whil e he was enpl oyed at Serco.

13 use it, there is a pop-up screen and 13 That's not true.

14 you have to click onit in order to go |14 The record in this case is

15 through. Wether you read it or not, 15 unequi vocal that at the tine that

16 you have to click on it to go through. |16 M. Zou was speaking with

17 But again, that was a general 17 M. Petronio, in January --

18 question about features that are 18 February 20th of 2012, he was, in

19 common in proprietary software. That 19 fact, enpl oyed by a conpany call ed

20 was not a question about the Appian 20 Col | abr aLi nk.

21 product. There's no testinony and 21 And I'Il just take a noment to

22 there's no evidence in this case that |22 tal k about that. Because, to the

23 there's any pop-up feature in any 23 extent, again, that Dr. Cole was

24 thing that a devel oper uses for the 24 | ooki ng on third-party agreenments or

25 pur poses of accepting Terns of Use. 25 an agreerent between M. Zou and his
Page 8320 Page 8321
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2 enpl oyer to inpose upon M. Zou any 2 conputer, when he left, there was no

3 obligations of confidentiality, you 3 oversi ght by Appian nor by the Appian
4 haven't seen any agreenent between 4 busi ness partners, which in that case

5 Lockheed and Zou. You haven't seen 5 was Lockheed, to determne what he did

6 any agreement between Col | abraLink and | 6 with that, with he did with that

7 M. Zou. 7 sof tware program

8 So to the extent, that's 8 And the fact of the matter is,

9 i nportant to your deliberations, 9 he kept it and he still had that same
10 Appi an has failed to put any 10 Appi an i nstance on his software when
11 evi dence -- even though they' ve got 11 he went to work with Col I abraLink in
12 the burden, they've failed to put any |12 January of 2012 and later in Septenber
13 evi dence on that issue. 13 2012 when he went to work for Serco.
14 So during the time that M. Zou |14 So to the extent that Appian
15 worked for -- did his consulting work |15 gave that out to M. Zou in My of
16 for Pega, as | said, he testified that |16 2011 when he worked at Lockheed,

17 he had been at Lockheed through August |17 Appi an nade no effort to determne

18 of 2011. That he went to work for a 18 what happened with that.

19 conpany called Aovis, where he did 19 And to the extent that M. Zou
20 sonmething not related to his work as a |20 had access to the Appi an Forumthrough
21 devel oper on the Appian platform 21 that entire time, he testified and the
22 But the fact -- despite the fact |22 evi dence i s unequi vocal that he used
23 that while he was at Lockheed that he |23 the sane usernane and sane password
24 had downl oaded an i nstance of the 24 throughout that entire tine.

25 Appi an software onto his personal 25 So that takes us, then, to the
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2 work that M. Cole said was all done 2 did denonstrate the actual product

3 under the ages of Serco, the initial 3 itself.

4 conversations that M. Zou had with 4 So in your deliberations, again,

5 M. Petronio on February 20, 2012. 5 to the extent that's sonethi ng you

6 The e-nails that they had 6 wish to consider, | would typically

7 t hroughout the spring of 2012 were all 7 flash this up on the screen, but given

8 done whil e he was working for 8 the chal | enges we' ve had today, | wll

9 Col | abr aLi nk. 9 gi ve you the nunbers of the docunents
10 Now, again, the reason | bring 10 that you may want to | ook at.

11 that up is because, clearly, again, 11 But if you |ook at Plaintiff's
12 there's no TOWs, there is no evidence |12 Exhi bit 240, which is an e-mail from
13 of any contractual arrangenents 13 Zou to Petronio, dated February 22,
14 bet ween Zou and hi s enpl oyer. 14 2012. M. Zou is responding to
15 But what you have is M. Zou 15 M. Petroni o about specific questions.
16 doi ng these denonstrations. And 16 And the thing that you Il see in
17 during those very first 17 that docurment and in the next few
18 denmonstrations, M. Zou, again, 18 docunents that I'lIl give to you is
19 provi ded his head know edge, told 19 they tal k about some of these very
20 M. Petronio about the things that he |20 essential features that Appian is now
21 felt in his opinion were shortcomngs |21 claimng are trade secrets, but were,
22 or features of the Appian product that |22 again, in fact, the type of thing that
23 were mssing fromthe type of prograns |23 were shortconmings or limtations of
24 that M. Zou was, again, using. He 24 the Appian product itself.
25 did provi de sone docunentation, and he |25 The next docunent woul d be
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2 Plaintiff's Exhibit 549, which is an 2 t he Appi an program

3 e-mail fromPetronio to other people 3 The next docurent 1'Il cite you

4 i nside of Pega, dated February 24, 4 tois Plaintiff's Exhibit 2305 which

5 2012. And that's an e-nail in which 5 is an e-mail dated August 6th of 2012.

6 M. Petronio sets out his findings or 6 (Wher eupon, Exhibit PLT 2305,

7 concl usi ons based upon the three-hour 7 August 6, 2012 E-nail, was

8 session he had with M. Zou on 8 identified.)

9 February 20th of 2012. 9 MR TRAVELL: Again, before Zou
10 So, again, M. Zou actually 10 was even working for Serco, in which
11 answer ed sone questions, M. Petronio |11 M. Caton, a name you've heard that
12 cane up with a paper. That's in 12 was M. Petronio's assistant, was
13 evi dence, and you can take a | ook at 13 mailing to M. Petronio a revised copy
14 that. And again, that was done 14 of the Pega conpetitive brief, which
15 without any TOJb or any contract 15 is again a sales and marketing
16 between M. Zou and any enpl oyer in 16 material, and incorporated comrents
17 evidence in this case. 17 that M. Zou had made to M. Petronio
18 And those findings that 18 and were now part of those sal es
19 M. Petronio was circul ating inside of |19 materials, again, all before M. Zou
20 Pega included results of the proof of |20 wor ked for Serco.

21 concept, again, a phrase that you' ve 21 And the | ast docunent, |'ve
22 heard throughout this trial, where 22 already given you Plaintiff's

23 M. Zou actually performed a sanple 23 Exhi bit 2378.

24 solution to a problemto show 24 (Wher eupon, Exhibit PLT 2378,
25 M. Petronio how that would work in 25 E-nmail, was identified.)
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2 MR TRAVELL: |[If | haven't, 2 you interested in being an Appian

3 that's an e-nail, again fromM chael 3 consultant? And M. Zou said yes,

4 Caton to John Petronio, which has a 4 right away. | think the evidence

5 revi sed addition of the Appian attack 5 shows that was w thin an hour or

6 plan. Again, a document that we've 6 45 minutes within the first e-mail

7 seen in various iterations throughout 7 fromMatt Sovatella [phonetic]. He

8 the tine that M. Zou was working as a | 8 wote back and sent his résumé and

9 consul tant for Pegasystens. 9 said: I'minterested in talking.

10 So that brings us to M. Zou's 10 Again, M. Zou is |ooking for

11 enpl oynent with Serco. Again, there's |11 his next opportunity to the extent

12 been a I ot nade about the fact that in |12 that his |ivelihood depends upon

13 August -- |'msorry -- Septenber of 13 whet her his enpl oyer of a few weeks

14 2012, M. Zou then left CollabraLink 14 wins the protest or not.

15 and went to work at Serco. 15 So he talks with M. Sovatell a,

16 Now, very briefly, when M. Zou |16 eventual ly talks to M. Petronio.

17 started at Coll abraLink, he'd just 17 That |eads to the engagenent.

18 closed up his job at dovis. He went |18 So, so the issue there is there

19 back to work for an Appi an busi ness 19 is norestriction that is in evidence

20 partner, Collabralink, and before he 20 in this case by any enpl oyer that says

21 even started, that project that he was |21 it's inproper, subject to firing, if

22 hired for was subject to a governnment |22 you take a part-tine job wthout

23 protest. 23 consulting with us first.

24 So M. Zou was worried about his |24 M. Zou did that while he was at

25 job, got the call fromK-force, are 25 Col | abraLi nk, and there's no evi dence
Page 8328 Page 8329
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2 to say anything about that was 2 confidential .

3 i nproper was far as Col | abraLi nk was 3 And of course, you can study

4 concerned. And M. Zou worked for the | 4 this Agreenment when you deliberate

5 Col | abraLink only until Septenber of 5 after closing statenents and cl osi ng

6 2012. 6 argunents are done today.

7 And at that time, he took his 7 But you won't see any nention of

8 newjob with Serco. Now, M. -- 8 Appian in this document. This is a

9 Dr. Cole pointed to the Enpl oyee 9 docunent in which M. Zou prom ses to

10 Proprietary and Confidenti al 10 keep his information of his enpl oyer

11 Information Agreenent, which is 11 confidential. It -- one thing, it

12 PMaintiff's Exhibit Nunber 9. 12 doesn't define confidential

13 Can you call that up, Josh? 13 information --

14 (Wher eupon, Exhibit PLT 9, Serco |14 And, Josh, | would ask you to

15 Enpl oyee Proprietary and Confidenti al 15 bl ow up Paragraph 1(a) through (c).

16 I nformation Agreenent, was 16 You know, again, this is what

17 identified.) 17 M. Zou's promses were to Serco and

18 MR TRAVELL: So Dr. Cole 18 what he pronised to do.

19 testified that -- and again, Dr. Gole |19 So what is defined as not being

20 isnot alawer. He's the world's 20 confidential information, again, this

21 forenmost cyber security expert, 21 is perfect coomon sense. |Infornation

22 accordi ng to Appi an. 22 that was already in the public donain

23 Looked at this docunent and said |23 at the time of the disclosure by Serco

24 that this docurment bound M. Zou to 24 to enpl oyee, so even if the Appian

25 keep Appian's information 25 information comes within this anbit of
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2 confidential information, if M. Zou 2 that existed prior to such disclosure.
3 already knew it, then the fact that 3 Now, again, what we know,
4 Serco |l ater disclosed to himthe sane 4 because it's in the record, are these
5 i nformation doesn't nake that 5 meeti ngs between M. Petronio and
6 information confidential. 6 M. Zou in February 2012, the e-mails
7 So what do you know? You know 7 between M. Petronio and M. Zou in
8 that prior to this time M. Zou had 8 March of 2012 that M. Zou al r eady
9 already had his first meeting or 9 knew what those linitations were.
10 vi deoconf erence with M. Petronio and |10 So again, to the extent that
11 had provided hima great deal of 11 Dr. Cole was testifying as an expert
12 i nformati on about the program which 12 that this docurment controlled all of
13 shows what M. Zou knew about the 13 M. Zou's relationships with
14 Appi an platform 14 Pegasystens, he's clearly wong on
15 So that information that M. Zou |15 that count, but even to the extent
16 provided to Petronio in February of 16 that this docunment controls after
17 2012 is by definition not part of this |17 M. Zou becones an enpl oyee of Serco,
18 Agreement because he al ready knew it 18 the information that M. Zou had
19 prior to the time that Serco disclosed |19 al ready departed to Pega is by
20 it or didn't disclose it to him 20 definition not covered by this
21 And then it says, if you go to 21 Agr eerent .
22 Paragraph (c), it says: O that was 22 So M. Zou, in fact, worked for
23 al ready known by the enpl oyee at the 23 Pegasystens as a consul tant through
24 time of its disclosure by Serco as 24 K- Force between Sept enber of 2012,
25 evi denced by witten docunentation 25 whil e he was enpl oyed by Serco,
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2 t hrough about May of 2014. There was 2 Again, to the extent he was
3 a period there, | guess a year and a 3 denonstrating software, again, | think
4 hal f, two years or so, in fits and 4 the record al so shows that there were
5 starts. Soit's not like he was doing | 5 upgrades to the Appi an program and
6 sonet hi ng every day. 6 M. Zou downl oaded those and he then
7 Petroni o woul d have a proj ect 7 denonstrated those to Pegasystens.
8 for him-- and if you | ook at 8 That's in the record and that's what
9 Plaintiff's Exhibit No. 5, it wll 9 it says.
10 show you. 10 But to the extent that M. Zou,
11 (Whereupon, Exhibit PLT 5, 11 in fact, continued to do that work,
12 Docurrent, was identified.) 12 there's been a | ot nmade of whether or
13 MR TRAVELL: There are kind of |13 not that violated his terns of
14 little spots where M. Zou may be 14 enpl oynent with Serco. And maybe
15 working 10, 15, 20, 50 hours over a 15 having a part-time job did, but this
16 period of a nonth and a half and then |16 is not a job where Serco was suing
17 he'll go several nonths where there's |17 M. Zou for having part-tine work.
18 actual 'y nothing, because there's 18 This is a case about
19 not hing that came to him 19 m sappropriation of trade secrets, so
20 So during the time that M. Zou |20 whet her or not having a part-time job
21 was working for -- doing his 21 while he was -- that he began before
22 consul ting work for Pegasystens, he, 22 he even worked for Serco and conti nued
23 agai n, was doing this work based upon |23 after he had his work for Serco is
24 information that he cane into the 24 really not relevant to your
25 relationship with. 25 del i berati ons.
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2 Agai n, whether or not that was a | 2 Dr. Easttomwho said that, in fact,

3 violation of the Code of Conduct with 3 the lack of a product -- the absence
4 Serco, it is what it is. Serco has 4 of a feature in a product cannot be a
5 not raised it. Serco has not sued 5 trade secret.

6 M. Zou. Appian has. 6 Again, there's been a big effort
7 So | would ask you again to very | 7 nmade by Appian's |awers to denigrate
8 carefully consider what it was M. Zou | 8 Dr. Easttom because he got three Ph.D.
9 was doi ng, when he was doing it, did 9 in a period of whatever period time it
10 he, in fact, provide information that |10 was. But again, that's a red herring.
11 was secret, and whether or not, you 11 Whet her or not Dr. Easttom has
12 know, information that was in his head |12 acquired degrees in a tine that has
13 about deficiencies in the product 13 been deened to be unreasonabl e or
14 could even qualify as trade secret. 14 whatever the theory is there, the fact
15 Now, independent of what M. Zou |15 is you had a chance to observe his
16 did here, you' ve heard testimony from |16 demeanor. And irrespective of whether
17 experts. No surprise. W've seen 17 he had any Ph.D.s, you have to decide
18 experts from Appi an sayi ng t hat 18 whet her or not Dr. Easttom was
19 deficiencies in products can be trade |19 credi bl e and nade findi ngs and
20 secret. |It's a trade secret that ny 20 expressed opi ni ons which were, in
21 product doesn't have a particul ar 21 fact, consistent with what you believe
22 widget init. 22 to be credible and true.

23 Again, don't |eave your conmon 23 Wiat Dr. Easttomsaid is in his

24 sense outside the deliberation room 24 30 years of experience in software

25 But you al so heard from 25 devel oprment, he had never heard any
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2 sof tware devel oper nake the claimthat | 2 $3 billion judgment agai nst

3 the user interface, the presentation 3 Pegasyst ens.

4 | evel , what you |l ook at on the screen 4 So the last thing 1'd like to do

5 in your conputer was itself a trade 5 istolook at the jury verdict form

6 secret. 6 So M. Mangi tal ked you through that

7 And one of the reasons he gave 7 this nmorning, and he sort of gave you

8 is, well, again that defies common 8 some ideas about howto fill it out.

9 sense. Part of the sales efforts for 9 Spoiler alert. | have different
10 any software product is to showit to |10 i deas on how you should fill it out.
11 people. You go to -- you put it at 11 So again, as to Count 1 for
12 the Appian Wrld to have bl oggers cone |12 m sappropriation of trade secrets,

13 in and have the press wite about the |13 does the jury find its verdict for

14 fact that your programcan do this 14 PMaintiff? So again, in order to

15 type of work. 15 check yes on that, you would have to
16 So the idea that if |'mworking |16 find that the information that M. Zou
17 on a programon ny conputer screen and |17 provi ded to Pegasystens between 2012
18 sonebody wal ks by and they see the 18 and 2014 was, in fact, secret; was not
19 i mage, that sonehow that inage is 19 in the public domain; and that Appian
20 itself proprietary and a trade secret, |20 t ook reasonable steps to naintain the
21 again, that's the claim 21 secrecy of that information.

22 Your job is to deci de whether or |22 | suggest that based on the

23 not you think that's a credible claim |23 evi dence and your wei ghing of that

24 and you think that's the basis for a 24 evi dence, you shoul d check the box no,
25 $18, 000 j udgnent against M. Zou or a |25 but unlike M. Mangi -- look at that.
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2 He can check it for ne. 2 So again, while I'"mnot urging

3 Thank you, Josh. 3 you to find that M. Zou

4 So second count is if you do 4 m sappropri ated trade secrets, if you
5 find -- if you hit no, then your job 5 do, | think you ve got two choi ces.

6 is done on that one. The rest of the 6 You can go with -- again, the theory

7 formdoesn't natter. 7 is unjust enrichment; so the idea is

8 ly if you find yes, then you 8 to take back fromthe person who

9 go to Gount 1. That says only against | 9 m sappropriated the trade secrets the
10 Pegasystens, only agai nst Youyong Zou, |10 profits that they nade in that

11 agai nst both Pegasystens and Youyong 11 activity and give it to Appian

12 Zou. Again, if you hit no on No. 1, 12 So there are really only two

13 then it's against neither party on 13 choices and there's no dispute that's
14 Part 2. 14 what those two choices are

15 Wth regard to the arount, 15 In the first instance, Appian

16 again, if you were to find yes and if |16 clains $23,600 and change. But,

17 you were to find that it's agai nst 17 M. Zou didn't put that in his pocket.
18 either M. Zou by hinself or with 18 That was the anount that K-Force paid
19 Pega, then you have to turn the page 19 on his behal f before taxes and
20 and | ook at the next one. 20 withhol ding. And you may recall, you
21 It says: As to Count 1, if the |21 may not, it wouldn't hurt ny feelings
22 jury finds its verdict for Appian and |22 too much if you didn't, but | asked
23 agai nst Youyong Zou, what anount does |23 M. Ml ackowski: Well, isn't it true,
24 the jury award damages agai nst Youyong |24 M. Ml ackowski, that M. Zou only
25 Zou? 25 benefited, only put $18,000 and change
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2 in his pocket? 2 guestions about willful and nalicious
3 And he says: Yes. But then if 3 m sappropri ation, one question for

4 he later pays it, then he may be 4 Pegasystens and one question is for

5 eligible for a deduction on future tax | 5 M. Zou. So I'll focus in the time

6 returns and so he shouldn't get the 6 renaining to ne just on the bottom

7 benefit of that if, in fact, he was 7 question about wllful and malicious

8 i nvol ved i n w ongdoi ng. 8 m sappropriation by M. Zou.

9 But he al so acknow edged t hat 9 If you were to find that M. Zou
10 the tax | aws may change. The IRS nay |10 was -- had msappropriated Appian's

11 deternmne that the -- M. Zou, that 11 trade secrets and you made some sort
12 the paynent that he nade for a 12 of dollar award, then you re asked the
13 judgment here is not an ordinary 13 question: Was his m sappropriation

14 busi ness expense or business in 14 willful and nalicious?

15 furtherance -- an expense of 15 So not willful or nalicious.

16 furtherance of business. So he may or |16 It's willful and nalicious. So if one
17 may not get the deducti ons. 17 inthis case, if seven, | want to | ook
18 M. Ml ackowski's response was, 18 at what does willful and malicious

19 wel |, doesn't matter. That's how we 19 mean? You will get in your packet
20 doit. It's $23,600. 20 jury instructions and ask you to | ook
21 Again, if you're goingtogoin |21 at Jury Instruction No. 14. And it
22 that direction, those are your 22 tal ks about what is wllful and
23 choi ces. 23 mal i ci ous.
24 The last thing | want to talk to |24 And the last sentence of Jury
25 you about is this next series of 25 Instruction No. 14 says: WIIfu
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2 conduct occurs when a party acts 2 clear that M. Zou was doing this for
3 wi thout regards for the right of 3 the purposes of naking noney. It was
4 anot her knowi ng that the injury wll 4 his side hustle.
5 probably fol |l ow 5 M. Mangi graciously
6 So again, that's a determnation | 6 acknowl edged that M. Zou is not a
7 you have to nake. 7 crimnal mastermind. That's the
8 Mal i ci ous conduct occurs when a 8 nicest thing M. Mangi has ever said
9 party acts with ill wll or spite. 9 about M. Zou. Thank you. We'll take
10 You al so have to find that. So |10 it.
11 even if you were to find that 11 But | think what that al so
12 M. Zou's conduct was w thout regard 12 indicates is that after carefully
13 to the rights of another know ng that 13 considering this, you really cannot
14 injury will probably follow, that's 14 find that M. Zou was guilty of both.
15 not enough to find that he was guilty |15 This is not a crininal case, but
16 of willful and nalicious conduct. 16 engaged in both willful and malicious
17 You have to also find that he 17 conduct .
18 acted with ill will or spite. | 18 So thank you for your tine.
19 submt to you there's nothing in the 19 Again, it's been a long run. Run a
20 record in this case that shows that 20 mar at hon together for the past seven
21 M. Zou had any motive to hurt Appian. |21 weeks. Actually coul d have run from
22 And when | say hurt Appian, he was not |22 here to New York and Boston and back
23 there out of spite doing this 23 again during that tine, at |east some
24 consul ting work for Pega. 24 of us could, probably not ne.
25 | think the record is pretty 25 But again, thank you for your
Page 8344 Page 8345
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2 good hunor and your sticking with us. 2 ever ybody.
3 And good | uck with your deliberations. 3 But is 9:30 tonorrow norni ng
4 THE COURT: Ladi es and 4 avai | abl e for everybody?
5 gent| enen, under our procedure, 5 MR MANG: Your Honor, may |
6 M. Mangi gets a rebuttal and he has 6 just note a point so people can
7 by ny cal cul ati on about an hour. 7 account for it?
8 Wul d you |ike to hear that 8 I'mgoing to be about
9 today or would you like to hear it 9 20 minutes. So |'mhappy to do it
10 t oror r ow nor ni ng? 10 tormorrow, happy to do it today.
11 MR NMANG: Your Honor, |'m not 11 What ever you want .
12 going to take an hour. 12 JURCR Take the stand.
13 THE COURT: You're not. 13 THE COURT: Twenty m nutes.
14 MR NMANG@: | can't promse 14 MR MANG: Fol ks, |'m back.
15 5:00, but, you know, I"'mgoing to try |15 Wien | was here last, | asked
16 to get done soon after 5:00 hopefully. |16 you in their discussions, ask yourself
17 THE COURT: Al right. 17 two questions: Wy did you do it
18 MR MANG: |f people need to 18 then? And show ne, right? Those are
19 | eave exactly at 5:00, | understand. 19 the two things | said to | ook out for.
20 THE COURT: |s there anybody 20 D d anyone explain to you if all
21 against -- who would like to call it a |21 of that is true, why did you do it?
22 day? Speak up if there is. 22 And what did they show you? Next to
23 JURCR | want to call it a day. |23 not hi ng.
24 THE COURT: We're going to call 24 Let's go through sone specific
25 it aday. It's been a |long day for 25 points. Let's call up PLT D 10.163 to
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2 164. 2 And Dr. Marshall told you these

3 (Wher eupon, Exhibit PLT D 3 are gold dust in a conpetitive

4 10. 163, Denonstrative, was 4 situation. That's exactly what they

5 identified.) 5 are.

6 (Wer eupon, Exhibit PLT D 6 Now, does the lawsay if it's

7 10. 164, Denonstrative, was 7 somret hi ng that can be used agai nst

8 identified.) 8 you, then it's not a trade secret?

9 MR MANG: Now, the trade 9 Absol utely not. There's nothing in

10 secrets. Here are the trade secrets, |10 the instructions to that effect.

11 | adi es and gentlenen. You have them |11 Let's call up PLT D 10.183.

12 all listed right there. 12 (Whereupon, Exhibit PLT D

13 And what is the point that you |13 10. 183, Denonstrative, was

14 heard fromthemon sone of the first |14 identified.)

15 ones? 15 MR MANG@: This is the Iegal

16 Go to the previous one, please. |16 test of a trade secret: Does it

17 They said, well, |ook, they say |17 derive independent econonic val ue of

18 these are limtations. Howcan this |18 not being generally known or readily

19 be a trade secret? 19 ascertai nabl e, and so on.

20 But, |adies and gentlenen, what |20 That's the test, whether it can

21 are these? They want to call them 21 be used agai nst you, whether it can be

22 limtations, but these are 22 copi ed frommakes not a wit of

23 identifications of technical features |23 difference to what the legal test is

24 and aspects of the product and howit |24 her e.

25 wor ks. 25 Rerrenber, in opening statenents
Page 8348 Page 8349
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2 weeks ago, | said there is a 2 i nproper neans: M srepresentation,

3 di fference between watching a fighter | 3 use of a conputer network without

4 jet go overhead and actual riding in 4 authority, breach of a duty to

5 it and driving it and feeling what 5 nai ntai n secrecy, espi onage.

6 works and what doesn't. 6 That's what is at issue here,

7 Both sides are a trade secret 7 not what box he clicked on or didn't

8 just as well, and they know the value | 8 click on, but the evidence on that

9 of it because they said it in e-nail 9 point is replete too.

10 after e-mail that | showed you. 10 M. Travell showed you M. Zou's

11 Now, then you heard fromthem 11 signing on. Do you renenber that?

12 that, well, you know, M. Zou, he 12 Wiat was he signing on to? A GSA

13 wor ked for CollabraLink first before |13 governnent version using credentials

14 he cane to Serco. How could he have |14 fromwhen he worked at Lockheed in a

15 done anyt hi ng w ong? 15 period after he worked there. Even in

16 And they kept on and on about 16 the very clip he showed you, he was

17 the Terns of ke, right? 17 doi ng what he is not supposed to do.

18 Ladi es and gentlenen, this is 18 And the unrebutted testinony in

19 not a breach of contract case. This |19 the record fromM. Ross right over

20 is a msappropriation case. 20 there is when you register for Forum

21 Let's call up PLT D 10. 217. 21 whet her yourself or your conpany

22 (Wher eupon, Exhibit PLT D 22 registers you, the first tine you | og

23 10. 217, Denonstrative, was 23 on you have to accept the Terns of

24 identified.) 24 Use.

25 MR MANGA: The definition of 25 | showed you a slide on that
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2 earlier today. So M. Zou absol utely 2 the Agreenents Appian has with Serco,
3 had to do that, just |ike everyone 3 the VA Agreenent, the governnment GSA
4 el se. 4 Schedul e Agreerent, all of those
5 But you know what? Beyond that, 5 confidentiality terns.
6 | showed you all the Serco agreenents 6 They want to say we didn't take
7 and policies. They said in the 7 any efforts to protect ourselves? You
8 docunent M. Travell showed you, 8 coul d scarcely have nore paper
9 informati on made avail able to enpl oyee | 9 protecting ourselves with Terns of
10 as a direct or indirect consequence of |10 Use, |icenses.
11 his enploynment is confidential 11 What everyone agrees in the
12 information. That's what he had. 12 software industry is all the best you
13 Through access to the Appian platform |13 can do because you have to sell your
14 What about the policies | showed |14 product .
15 you? Renenber the termnation policy? |15 Then they showed you t hese VASP
16 It said: Msappropriation of 16 Agreerents, the blank tenplates. And
17 informati on froma busi ness partner 17 they said, oh, you know, what if
18 will get you terninated. 18 soneone did this or that? Zero
19 He knew what he was doi ng was 19 evi dence of any of those trade secrets
20 wong. How was he getting access to 20 | showed you being shown to anyone.
21 Forun? Using credentials he knew were |21 Absol utel y none.
22 fromhis enployers when he said he 22 And M. Zou, renenber, he is
23 knew he's not allowed to use his 23 using GSA instances. He's | ogging on
24 information for other purposes. 24 with government credentials. It's all
25 Renenber, | showed you all of 25 on video. You' ve seen it all happen.
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2 Rermenber, he's using a Serco 2 it.
3 | aptop that says provide -- M crosoft 3 And what did he show you?
4 i nternet provided by Serco. 4 Let's talk about that. He
5 He' s handi ng over reans of 5 showed you docunents fromthe pre-Zou
6 docunentation fromthe 6 era that are all tal king about Pega
7 passwor d- prot ected Forumwebsite. He 7 has this feature, Pega has that
8 admts he's not authorized to do any 8 feature, Pega can do these charts,
9 of this. He says: | kept it all 9 Pega can do those charts.
10 secret. He adnits he shoul dn't have 10 Yeah. They know about Pega.
11 been doing any of this. 11 Shocker.
12 And M. Travell and M. Frank 12 D d they know the trade secrets
13 want to tell you he didn't do anything |13 | put on the screen about Appi an?
14 wong, nothing to see. Ckay. 14 They did not, and there was not a word
15 Then M. Frank says to you -- 15 in those docunents to suggest
16 I'"'mgoing to keep ny word on the tine. |16 ot herwi se.
17 That's why | keep | ooki ng back. 17 You know, what was the cl osest
18 JUROR That's okay. 18 they cane? It was about the kdb+
19 MR MANG: He says to you: Ve |19 i n-menory dat abase.
20 knew it. 20 Yeah? Wat about the
21 Rght? That's what M. Frank's |21 configuration of the checkpointing in
22 argunent is. W knewall of this in 22 Appi an? That's the trade secret on
23 advance. 23 the list | showed you.
24 And what was ny answer? Don't 24 Is there any wit of an
25 tell me. Show ne. Show ne you knew 25 indication that they knew that? None.
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2 And all the other trade secrets that 2 nothing in the list that matches with
3 were on there, nothing in those 3 what is on those ol der docurnents.
4 docunent s touchi ng on any of them 4 It's just their guesses on irrel evant
5 That's why M. Schuerman 5 i ssues.
6 admtted, we didn't have any of that. 6 And you can see that from
7 V¢ were just assum ng based on 7 M. Petronio' s testinony. You can see
8 si | ence. 8 that fromM. Schuernan's testinony.
9 That's when M. Petronio told 9 M. Frank said to you, oh, you
10 you, we got all of this from Zou. 10 know, telling you why these are
11 Bef ore we were just guessing. Now we |11 simlar. Takes some explanation. He
12 knew. 12 sai d not very exciting.
13 That's why M. Bearden said: 13 You know why it takes sone
14 It's hugely val uabl e because now we 14 expl anation? Because they are not the
15 know and we can see it and we can go |15 sare.
16 out and tal k about what's there. 16 You know what doesn't take
17 You know, there is a colleague |17 expl anation? The truth. Wen things
18 on ny team |I'mnot going to tell you |18 are the sane, you know how long it
19 who, you have to guess, but he loves |19 takes? It takes as long as when |
20 M/ Cousin Vinny, right? Can't stop 20 showed you the slide conparing
21 talking about it. Hs favorite line |21 Appian's Snart Services and Pega' s
22 is to say "identical" when conparing |22 Smart Shapes. It takes five seconds
23 two things, right? 23 because you can see when something is
24 Wre those identical or 24 the same. Those things are not the
25 identical? They were not. There was |25 sane.

Page 8356 Page 8357
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2 Concurrent devel opnent? Just by | 2 beneat h the surface.
3 exanpl e, renenber, M. Ml ackowski 3 This was about |ive access. |t
4 said that's the show stopper because 4 was about testing the car. It was
5 you see it all over. They're using it | 5 about flying the jets. |It's not about
6 ever ywher e. 6 runni ng a Googl e search.
7 Is there a shred of evidence 7 So then M. Frank said to you,
8 t hey knew anyt hi ng about that? Zero. 8 he said, oh, you know, there's one
9 So then they say, oh, you know, 9 part we'll adnit. Sone stray peopl e
10 devel opers can see this stuff. How 10 out there, you know, they |ogged on to
11 can it be a trade secret? They are 11 some stuff. They shoul dn't have done
12 all under Iicense. 12 it.
13 Renenber, | showed you the jury |13 Ckay. Wio was that? Was that a
14 instruction that says the nunber of 14 some | ow ranki ng enpl oyee no one's
15 peopl e who have access doesn't nmatter |15 ever heard of? It was Ben Baril
16 because they are all under Iicense. 16 working for Alan Trefler. It was the
17 They are bound to protect the terns 17 people in India working directly with
18 and confidences. And by the way, if 18 Bi xby and Akgonul. Those were the
19 everyone knew all of this, well, why 19 peopl e who were doi ng this.
20 did you do it? Wiy didn't you know 20 He says it's irrelevant to our
21 it? They clearly didn't. 21 clains. It isnot. It applies
22 M. Petronio told you that. 22 directly to both of our clains in this
23 It's gold dust for their sales force. 23 case because all the information they
24 That's why they used it all over the 24 were getting was studying our
25 place. That's why they were digging 25 platform reinforcing all of these
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2 i ssues. They were continuing to | ook 2 doing this on his own. kay. Let's
3 at us time and time again, studying 3 go to PLT D 10. 305, pl ease.
4 the bl ack box whi ch they knew they 4 (Wher eupon, Exhibit PLT D
5 coul d not otherw se have access to. 5 10. 305, Docunent, was identified.)
6 You know, they keep referring 6 MR MANG: |f anything
7 back to Dr. Easttom and saying, oh, 7 i nappropriate was done, who does the
8 you know, Dr. Easttomsays this and 8 buck stop with? It was done by
9 that. Now, by the way, even 9 Petronio, Baril, anyone. It's
10 M. Travell now clearly agrees with me |10 M. Trefler. [It's the conpany.
11 that his Ph.D.s are pretty sketchy, 11 Petronio wasn't out there doi ng
12 right? 12 sone stuff in a corner on his own.
13 But why is that inportant? 13 They were all right there with him
14 Oedibility, |adies and gentl enen. 14 guiding his work. He was a very
15 You conpare himto Dr. Col e on these 15 honest guy, but he wasn't coning up
16 trade secret issues. Conpare himto 16 with all of this on his own.
17 Dr. Marshall. You decide who's the 17 Wien he testified on the stand,
18 serious player and person here. 18 he told you all of these people. He
19 But their access and continued 19 was honest about all of these people
20 access, let me be unmistakable. It is |20 who were involved in the conduct that
21 rel evant, inportant, critical to both |21 he did, and now he's telling you the
22 of our clains here. 22 truth. He's comng clean about
23 Now, then they say about 23 everything that he did.
24 M. Petronio, oh, you know, 24 Now, then here's a very
25 M. Petronio, he nust be out there 25 i nportant point, |adies and gentl emen.
Page 8360 Page 8361
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2 Very inportant point. 2 and what part goes where? Let's
3 If you find there's even one 3 refocus on that for a noment.
4 trade secret at issue here, right, | 4 Appi an, once we've shown
5 woul d submt to you all of these that 5 m sappropriation, Appian has the
6 | have on that list, two pages, they 6 burden of establishing by greater
7 are all trade secrets. W' ve 7 wei ght of the evidence Pegasystens'
8 establ i shed that in spades. 8 sales. W just got to show all the
9 But if you find even one is, 9 nmoney that flowed in, the 6 billion
10 then it's up to you to determne what 10 plus fromtheir custoners, right?
11 you think the danages should be. But |11 That's what we have to show
12 now M. Frank, he gave you a | ong 12 He's suggesting to you, no, we
13 expl anation sayi ng, you know, Appi an, 13 have to show that every customner was
14 they haven't proved this, they haven't |14 only there because of a trade secret.
15 proved that. You know what he's 15 It is their burden that is identified
16 ignoring there conpletely? The | aw 16 inthe jury instruction. He didn't
17 He's ignoring the | aw 17 show you this instruction.
18 The burdens of proof that | took |18 It says: Pegasystens has the
19 you through, those are critical here. 19 burden of establishing by greater
20 So let's talk about that. 20 wei ght of the evidence any portion of
21 Let nme go to PLT D 10. 348. 21 the sales not attributable to the
22 (Wher eupon, Exhibit PLT 10. 348, 22 trade secrets.
23 Docurrent, was identified.) 23 So what does that mean? That
24 MR NANG : Rerenber | showed 24 means if they think there is a sale
25 you the graphic of how the noney comes |25 that is innocent, that is untainted by
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2 any of this, it is on themto prove 2 feature, they had to prove that to

3 that. 3 you. It's right there in the jury

4 The law puts that burden on the 4 i nstruction.

5 m sappropriator, not on the victim 5 But what did their expert

6 They' ve got to show that the sal e was 6 M. Platt do? He said he hasn't done

7 i nnocent, and | showed you this 7 that. He hasn't even tried to do

8 nmor ni ng why they can't show that even 8 that.

9 for their prized exanpl es. 9 And you can i nagi ne why.

10 And then when it comes to the 10 Because the truth is as Dr. Marshall

11 product inproverents theory where we 11 gave it to you. These are fundanental

12 have our primary damages claim the 12 features and they were fundanental to

13 $3.03 hillion claim on that issue, 13 this product not becomng Lotus 1-2-3.

14 there, the same burden shifting 14 They were at the core of

15 appl i es. 15 everything here. And you know, the

16 He's saying, well, Appian hasn't |16 investors, we tal ked about the stock

17 proven, what if there was sone ot her 17 charts, they sawthis. Wy? Because

18 feature, and what if something el se 18 investors, they are not |ooking at

19 was inportant, what if they added 19 what, do you still have revenue now?

20 anot her feature not the trade secret 20 They're | ooking at what's going to

21 that mattered to a sale. 21 happen in the future, and they were

22 If they wanted to argue that 22 selling Pega stock in droves before

23 there were sales that are innocent, 23 thi s happened and buyi ng ot her

24 untai nted by the trade secret that 24 sof t war e.

25 happened because of sone ot her 25 That proves to you the point
Page 8364 Page 8365
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2 that Dr. Marshall was making. He 2 with your CEQ including whol e series

3 expl ai ned why all of that is the case. 3 on CDTs?

4 Let ne talk alittle bit about 4 I's any of that credible?

5 the product inprovements issues. Now, 5 And on editing, Dr. Marshall

6 on Snart Services, right, Dr. Mrshall 6 showed you exactly where the button

7 gave you such detail ed evi dence. 7 was, how it worked and why it worked.

8 Rerenber, he's been through all of 8 Now, on this issue of high technol ogy,

9 these, right? And he told you exactly | 9 you want to believe Dr. Marshall or do

10 what, when, and how they took it. 10 you want to believe M. Frank? You

11 What' s the answer to that? 11 make up your minds on that issue.

12 Nothing. MNothing at all. They just 12 And on social and nobile, folKks,

13 say take our word, we nust have had 13 all you hear fromPega is, oh, you

14 this before. 14 know, we had a Sencha Band-Aid. W

15 He looked at them He told you |15 had a | ot.

16 different. The Wiy Upgrade docunent 16 Nothing to do with the trade

17 confirns it. No, 6.3; yes, 7.1. 17 secret we are asserting here. The

18 CDTs, what did they say? It's 18 out - of -t he-box functionality with no

19 been the same for decades. W¢'ve had |19 configuration required. And again, if

20 it forever. 20 they wanted to show that sone ot her

21 Vel [, then why did you do all 21 feature got us sales untainted by the

22 this? Wy does your Project O ush 22 trade secrets, it's their burden to

23 meno study Appian CDTs and say 23 show that and they didn't even try.

24 i nproverent s underway? Wy do you 24 Their expert didn't even try to do

25 have 222 slides that you' re studying 25 t hat.
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2 Then on Dr. Marshall, they said, 2 sayi ng what happened here? W didn't

3 oh, you know, he only spent a coupl e 3 know W& were guessing.

4 of weeks after his Expert Report 4 They knew because they are the

5 looking at this. He testified he 5 ones that did it. And you saw what

6 spent 100 to 150 hours buil di ng apps 6 their docunents show, Zou docurents

7 in Pega. He's the only one that did 7 being used in all of these

8 it. M. Pintodidn't do a thing. 8 opportunities.

9 And he has laid it out for you 9 And with all of these custoners,
10 in absolute detail, and he addressed 10 right, it's their burden to showif a
11 every other point just yesterday they |11 sale is innocent. It's their
12 raised. | won't go through themall 12 customers we're tal ki ng about.

13 agai n. 13 Wiere are they? They could have

14 You know, they acquired Antenna, |14 custoners cone in and say, you know, |

15 unrel ated last mle technology. And 15 bought this for reasons that have

16 the 7.1 upgrade docurent, that's all 16 nothing to do with this. That's why I

17 you need to see to know if this was 17 chose Pega.

18 new and added to this. 18 They even don't carry their

19 O the specific custoners they 19 burden. There's not one custoner they

20 raised, let me point this up. They 20 called, and you can guess why. Wy

21 pointed just a few 21 woul dn't they with $3 billion on the

22 They tal ked about Arazon and 22 l'i ne?

23 they | ooked at an Appian e-mail from |23 M. Frank tal ked about Tel stra,

24 the tine, but Appian had no idea what |24 Poste, Ryder. He spent a lot of time

25 was happeni ng. You see Appi an people |25 on those. Those aren't even customers
Page 8368 Page 8369
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2 in our danages et hodol ogy. 2 go to PLT D 10. 384.

3 M. Ml ackowski took them out 3 (Wher eupon, Exhibit PLT D
4 because their contracts predated Zou. 4 10. 384, Docunent, was identified.)

5 | told you he was being very 5 MR MANG: Back to the verdict

6 conservati ve. 6 form Now |adies and gentlenen, |et

7 Wen it cones to Rabo and 7 me know, one of you is about to becone

8 Census, | addressed those this 8 a foreperson. Woever is that |ucky

9 nmorni ng. Fundarental |y tainted by 9 person, other people are going to | ook
10 this whole thing and ultinately no way |10 to themand say, did you wite this
11 to say they had nothing do with this. 11 down? So if there's anything you need
12 Agai n, though, their burden, 12 to wite down, | see you witing.

13 their custoners. Wre they here? If |13 "1l pause and sl ow down. Ckay?

14 not, why not? You can answer t hat 14 Now, let's talk about these

15 questi on. 15 issues. $3 billion? Yeah, it's a big
16 And by the way, the Zou 16 nunber, right? The exact nunber, of
17 information? Don't forget, this kept 17 course, $3,032,847,000. It is a big
18 on going for years and years and years |18 nunber .

19 long after Zou had left. That's why 19 Wiy? Because they nmake a

20 M. Hoffman, he said | would never do |20 billion dollars a year. And you saw
21 this. He was doing it too. He was 21 the conduct that they engaged in. It
22 circulating these all throughout this |22 is the just and appropriate outcorre.
23 time period, and the evidence in the 23 And M. Zou shoul d be held

24 record that we have put in shows that. |24 accountable too. C course, it

25 Now, getting to the end, let's 25 depends on how taxes are handled in
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2 this situation. 2 expert, told you exactly how it works.

3 Now, what's their only response 3 He did the math. And let's call up

4 here? Ch, let me point out by the 4 again PLT D 10. 372.

5 way, the other nethodol ogy, the 5 (Wereupon, Exhibit PLT D

6 479 mllion, the alternative 6 10. 372, Docunent, was identified.)

7 met hodol ogy, you don't add those 7 MR MANG: Here is where

8 together, right? That's the -- zooned | 8 M. Mal ackowski expl ai ned very

9 in here because this covers all sales, 9 directly and sinply exactly why this

10 including those. So this is the 10 cost argument is utterly bogus. Look

11 nunber that | would urge you to focus |11 at what he said.

12 on. 12 He said, |ook, you know, for tax

13 Now, then they say, oh, you 13 reasons, otherw se, they want to

14 know, but you've got to take out all 14 operate at a loss, fine, but they got

15 the costs, right? So even if they are |15 a benefit.

16 going out there and adnmtting we stole |16 Here's what they are asking you

17 noney, we stole trade secrets. Now we |17 to believe. If | stole trade secrets,

18 got a lot of noney. Let's go spend 18 right, and | nade $5 billion fromit

19 every penny. 19 and | put it in the bank, the victim

20 They say, oh, you know, then 20 can cone along, they can get that back

21 sorry, we don't have to pay anything 21 from rre.

22 back. We've spent all the noney. 22 But then this guy over here, he

23 That is not how this works. 23 steal s the same trade secrets, he

24 M. Mal ackowski, an experienced |24 nakes the sanme $5 billion, he chooses

25 intell ectual property accounting 25 to spend it all on Superbow ads and
Page 8372 Page 8373

1 Paintiff - Rebuttal d osing (Mangi) 1 Paintiff - Rebuttal dosing (Mangi)

2 the Goo Goo girls and concerts -- | 2 t herre today.

3 said that on purpose -- and now, oh, 3 Now, | showed you al nost 400

4 no, no, | don't have to pay a penny 4 slides of evidence this norning, new

5 back. Sorry, | spent it all. 5 record for me, but is that drama?

6 Does that nake sense to anyone 6 That was evi dence.

7 here? That's not how this works. 7 And let ne say this, |adies and

8 M. Mal ackowski expl ai ned exactly how | 8 gentlenen. It's outrageous,

9 it works. He gave you the nunber. 9 out rageous what happened here.

10 Let's go back to PLT 384, 10 This is a publicly traded

11 pl ease. 11 conpany. This is not, you know, two

12 (Wer eupon, Exhibit PLT 384, 12 peopl e in a basenment sonewhere.

13 Docurent, was identified.) 13 Thi nk about the conduct that you

14 MR MANG: Last points, ladies |14 saw here. It is outrageous. And they

15 and gent| emnen. 15 want to cone here and wave their hands

16 You know, they said to you 16 and say it's all a drama, just ignore

17 sonet hing that |'ve been thinking 17 it.

18 about for seven and a hal f weeks, 18 Your conmon sense, your

19 since the opening statenent, and | 19 experience in life, your work in

20 want to cone back to it now 20 sophi sti cat ed organi zati ons, you have

21 They said to you, thisis all a |21 seen peopl e your whole life who don't

22 drama. Renenber when they gave their |22 tell the truth. You have been through

23 openi ng statenent, the word "dranma," |23 busi nesses. You have experience wth

24 dozens of times. Drama, this is all 24 governnent organi zations. You know

25 drana. And they returned to that 25 how accounting worKks.
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2 You know from your experience 2 trade secrets, not just in the

3 getting out there in the world and 3 sof tware industry, but in any
4 starting to make your way, you know 4 i ndustry.

5 what is right. You know what is 5 Eyes are on this courthouse, not

6 wong. And what they did is 6 just for Johnny Depp, but for this

7 outrageous, and they nmust be held to 7 trial. Eyes are on you to see how

8 account for it. 8 this will be handl ed.

9 | said to you when this case 9 Does this kind of conduct get a
10 started seven and a hal f weeks ago, | 10 pass, or are they held fundamental |y
11 said this case is sinple, but it's 11 to account ?

12 inportant, and oh, boy is it. 12 You know who tol d you the truth.

13 Wy is it sinple? Because the 13 You know who is lying to you.

14 conduct is outrageous. You' ve seen 14 Very shortly now the judge who

15 everything that they did, and you have |15 has been telling you for a long time

16 seen -- |'ve shown you word for word 16 don't discuss the case and one juror

17 inthe jury instructions why it 17 who's been telling you don't discuss

18 violates the law, violates the | aw 18 the case, they are both going to say

19 fundanent al | y. 19 nowit's time to discuss the case.

20 But it's inportant. It's so 20 Wien you do that, |adies and

21 i nportant because think about the era |21 gentlenen, | inplore each and every

22 we're in with corporations. 22 one of you, bring your life experience

23 | told you in opening, this is 23 to that discussion. Your life has

24 the nost inportant case in the history |24 brought you to this nonent where you

25 of Virginia courts when it comes to 25 play a critical role in sonething that
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2 matters in a fundanental way to hold 2 the case will be yours. So see you

3 this conduct to account and to ensure 3 t omorrow mor ni ng at 9: 30.

4 that the victimof this conduct, 4 (Jury excused.)

5 Appi an, receives a full, just, and 5 THE COURT: Al right. |

6 appropriate resol ution. 6 presune there's nothing we need to

7 And in this industry with these 7 bring up at this point?

8 dollars at stake, the only just and 8 MR FRANK:  Yes, Your Honor.

9 appropriate resolution is what you see | 9 But let ne just ask you what you want
10 there on that screen. That is the 10 of us tormorrow and tell us and we'll
11 award | ask you to make, and | ask you |11 doit. By way of presence, for
12 to hol d them account abl e under the 12 exanpl e.

13 Computer Orimes statute. 13 THE COURT: W'Il start at 9:30.
14 | cannot thank you enough for 14 And | have a very brief final page or
15 your attention and diligence for these |15 two of instructions to give them
16 few last weeks. After this trial is 16 And what we'll need to do
17 over, though I don't know you, | wll 17 tomorrowis first of all reviewthe
18 mss you. Thank you. 18 copies of the jury instructions that
19 THE COURT: Ladi es and 19 they are going to get and make sure
20 gentlenen, this is the last tine 20 everybody is in agreenent that those
21 you're going to hear nme say tell you 21 are the correct ones that | gave.

22 this. 22 And second of all, the evidence,
23 Pl ease do not discuss the case 23 the docunents, and everything that's
24 with anyone. Tonorrow norning | will 24 going back to them W're going to
25 read brief final instructions and then |25 have to desi gnate sonebody to neet
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2 with Karen tomorrow and go through 2 so they know how nuch tine they have.
3 everything, and then Deputy Oeed wll 3 THE COURT: | will definitely
4 take -- start taking things into the 4 tell themthat we have to break at
5 jury room 5 3:30 tonorrow
6 If you want to conme back earlier | 6 MR MANG: Thank you.
7 tomorrow nmorning, 9 o' clock tonorrow, 7 THE COURT: Al right. See you
8 and start going through that. 8 tomorrow norning at 9:30. Court is in
9 MR MING: W'Ill have a 9 recess.
10 desi gnee here to go through. It mght |10 (Wher eupon, the proceedings of
11 not be me. 11 the 26th day of trial were recessed at
12 THE COURT: Ckay. That's what 12 5:13 p.m until Friday at 9:30 a.m)
13 we need to do. And then once you' ve 13
14 agreed on what the evidence is that 14
15 was adnmtted and it goes back to the 15
16 jury, we'll just need a phone nunber, 16
17 cell phone fromone -- each fromone 17
18 side so we can be in touch with you if |18
19 there's a question. 19
20 MR MANG: Judge, could we hang |20
21 out here tonorrow? 21
22 THE COURT: Sure. 22
23 MR MANG: Gkay. WIIl you be 23
24 telling the jury tonorrow norning 24
25 about the early end of the day? Just |25
Page 8380
1
2 CERTI FI CATE OF SHORTHAND REPORTER- NOTARY
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4 |, Amanda Corrono, the officer
5 bef ore whomthe foregoing trial was
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